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Â .  Ç î ð ü ê è í
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà 

Ðîññèéñêîé Ôåäåðàöèè

Ï ð å ö å ä å í ò í û é   õ à ð à ê ò å ð   ð å ø å í è é
Ê î í ñ ò è ò ó ö è î í í î ã î   Ñ ó ä à   Ð î ñ ñ è é ñ ê î é

Ôåäåðàöèè

1 .  Ñ ó ä å á í à ÿ   ï ð à ê ò è ê à   ð î ñ ñ è é ñ ê è õ   ñ ó ä î â   è   ï ð å-
öåäåíò

Ïðîáëåìà ñóäåáíîãî ïðåöåäåíòà - ýòî íå òîëüêî îá-
ëàñòü òåîðèè ïðàâà è þðèäè÷åñêîé íàóêè. Ýòî îäíà èç
êàðäèíàëüíûõ ïðîáëåì ðàçâèòèÿ ñîâðåìåííîãî ïðàâà - è
â ñìûñëå ïðàâîòâîð÷åñòâà,è â ñìûñëå ïðàâîïðèìåíåíèÿ.

Èçâåñòíî, ÷òî â îñíîâíûõ ïðàâîâûõ ñèñòåìàõ ñóùåñò-
âóþò ðàçëè÷íûå ìîäåëè ïðèíÿòèÿ ñóäåáíûõ ðåøåíèé. Â
ãîñóäàðñòâàõ êîäèôèöèðîâàííîãî, èëè ðîìàíî-ãåðìàíñ-
êîãî, ïðàâà ïðèîðèòåòîì ïðè ïðèíÿòèè ðåøåíèÿ ÿâëÿåò-
ñÿ çàêîí êàê òàêîâîé, à â ñòðàíàõ îáùåãî ïðàâà (common
law), èëè àíãëîñàêñîíñêîãî ïðàâà, íà ïåðâîì ìåñòå ñòî-
ÿò ðàíåå ïðèíÿòûå ñóäåáíûå ðåøåíèÿ âûñøèõ ñóäîâ,
âûñòóïàþùèå â êà÷åñòâå ïðåöåäåíòà êàê èñòî÷íèêà ïðà-
âà - èíñòèòóòà àíàëîãèè èëè ìîäåëè äëÿ ïðèíÿòèÿ ïîñ-
ëåäóþùèõ ðåøåíèé. 

Â ñâÿçè ñ ýòèì â ïðàâîâîé íàóêå ïî-ðàçíîìó âîñïðè-
íèìàåòñÿ è ïðàâîâàÿ íîðìà. Â êîíòèíåíòàëüíîì ïðàâå
íîðìà èñõîäèò èç çàêîíîäàòåëüñòâà è äîêòðèíàëüíîãî
ñìûñëà,à â àíãëîñàêñîíñêîì - èç ñóäåáíîé ïðàêòèêè. Íî
ýòî êàê ðàç êëàññè÷åñêàÿ òåîðèÿ è êëàññè÷åñêàÿ äîêòðè-
íà, îñíîâàííûå íà ïðîòèâîïîñòàâëåíèè äâóõ ïðàâîâûõ
ñèñòåì - êîíòèíåíòàëüíîé è îáùåãî ïðàâà. Ìåæäó òåì
ïðàâî óæå äàâíî íå èäåò ïî ïóòè ÷èñòîãî ðàçäåëåíèÿ
äâóõ ïðàâîâûõ òðàäèöèé, îñîáåííî â ñîâðåìåííûé ïåðè-
îä ãëîáàëèçàöèè ìèðîâîãî ñîîáùåñòâà. Ìû ÿâëÿåìñÿ
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Â òî æå âðåìÿ âðÿä ëè ìîæíî ñîãëàñèòüñÿ ñ òåìè
ó÷åíûìè, êîòîðûå ðàññìàòðèâàþò Âåðõîâíûé Ñóä Ðîñ-
ñèéñêîé Ôåäåðàöèè è Âûñøèé Àðáèòðàæíûé Ñóä Ðîñ-
ñèéñêîé Ôåäåðàöèè â êà÷åñòâå ñóáúåêòîâ ïðàâîòâîð÷åñò-
âà, à èõ ðàçúÿñíåíèÿ ïî âîïðîñàì ñóäåáíîé ïðàêòèêè - â
êà÷åñòâå èñòî÷íèêîâ ïðàâà. Õîòÿ ðåøåíèÿ è ðàçúÿñíåíèÿ
ýòèõ âûñøèõ ñóäîâ è îêàçûâàþò çíà÷èòåëüíîå âëèÿíèå íà
ïîñëåäóþùèå ñóäåáíûå ðåøåíèÿ è â îïðåäåëåííîé ìåðå
ôàêòè÷åñêè ïðèîáðåòàþò ïðåöåäåíòíîå çíà÷åíèå, ñïîñî-
áñòâóÿ â ïðàâîïðèìåíèòåëüíîé ïðàêòèêå ñóäîâ ôîðìèðî-
âàíèþ îïòèìàëüíûõ ìîäåëåé äëÿ ïîñëåäóþùèõ ñóäåáíûõ
ðåøåíèé ïî êîíêðåòíûì äåëàì, îíè âñå æå íå ñîäåðæàò
ïðàâîâûõ íîðì êàê òàêîâûõ. Â ñèëó ñòàòüè 118 âî âçàè-
ìîñâÿçè ñî ñòàòüÿìè 120,125,126 è 127 Êîíñòèòóöèè Ðîñ-
ñèéñêîé Ôåäåðàöèè ñóäû îáùåé þðèñäèêöèè è àðáèò-
ðàæíûå ñóäû, â òîì ÷èñëå Âåðõîâíûé Ñóä è Âûñøèé Àð-
áèòðàæíûé Ñóä,ïðè ðàññìîòðåíèè êîíêðåòíîãî äåëà ïðè-
íèìàþò ðåøåíèå â ñîîòâåòñòâèè ñ çàêîíîì. Åñëè ñóä ïðè
ðàññìîòðåíèè äåëà â ëþáîé èíñòàíöèè ïðèäåò ê âûâîäó
î íåñîîòâåòñòâèè Êîíñòèòóöèè ïðèìåíÿåìîãî èì çàêîíà,
îí îáÿçàí îáðàòèòüñÿ â Êîíñòèòóöèîííûé Ñóä è ïðèîñòà-
íîâèòü ïðîèçâîäñòâî ïî äåëó. 

Êîíñòèòóöèîííûé Ñóä Ðîññèéñêîé Ôåäåðàöèè äàåò
îáùåîáÿçàòåëüíîå, à ñëåäîâàòåëüíî, íîðìàòèâíîå òîë-
êîâàíèå Êîíñòèòóöèè, ïðåêðàùàåò äåéñòâèå ïðèçíàííûõ
èì íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè íîðìàòèâíûõ àê-
òîâ èëè íå äîïóñêàåò èõ âñòóïëåíèÿ â ñèëó (íåðàòèôèöè-
ðîâàííûé äîãîâîð Ðîññèéñêîé Ôåäåðàöèè) ëèáî, ïðèç-
íàâàÿ çàêîí íå ïðîòèâîðå÷àùèì Êîíñòèòóöèè,äàåò òàêîå
åãî òîëêîâàíèå (ïóòåì âûÿâëåíèÿ åãî êîíñòèòóöèîííî-
ïðàâîâîãî ñìûñëà), êîòîðîå ñëóæèò íåïðåìåííûì óñëî-
âèåì åãî êîíñòèòóöèîííîñòè è èìååò,ñòàëî áûòü, íîðìà-
òèâíîå çíà÷åíèå äëÿ âñåõ ïðàâîïðèìåíèòåëåé, â òîì
÷èñëå ñóäîâ îáùåé þðèñäèêöèè. Ðåøåíèÿ Êîíñòèòóöè-
îííîãî Ñóäà ïî äåëàì î ïðîâåðêå êîíñòèòóöèîííîñòè çà-
êîíîâ è èíûõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ âûñîêîãî
óðîâíÿ,èìåþò,ïî ñóòè,íîðìàòèâíûé õàðàêòåð (îáëàäàþò
íîðìàòèâíîé ñèëîé) è êàê òàêîâûå ïðèîáðåòàþò ïðåöå-
äåíòíîå çíà÷åíèå.

ñâèäåòåëÿìè ïîñòåïåííîé êîíâåðãåíöèè äâóõ ïðàâîâûõ
ñèñòåì.

È â ñàìîì äåëå, äàæå íà ðîäèíå ïðåöåäåíòíîé ñèñ-
òåìû ïðèíÿòèÿ ñóäåáíûõ ðåøåíèé - â Âåëèêîáðèòàíèè ñ
îêòÿáðÿ 2000 ãîäà Åâðîïåéñêàÿ êîíâåíöèÿ î çàùèòå
ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä îáðåëà ñòàòóñ çàêîíà
â Àíãëèè è Óýëüñå, à ðàíåå ýòî ïðîèçîøëî â Øîòëàíäèè
è Ñåâåðíîé Èðëàíäèè. Äî ýòîãî ñîáûòèÿ Âåëèêîáðèòà-
íèÿ íå èìåëà åäèíîãî äîêóìåíòà, â êîòîðîì áûëè áû
ñâåäåíû ïðàâà ãðàæäàí; òàì äåéñòâîâàëè ñàìûå ðàç-
ëè÷íûå õàðòèè, â òîì ÷èñëå Âåëèêàÿ õàðòèÿ âîëüíîñòåé
1215 ãîäà.

×òî êàñàåòñÿ äðóãîé ñèñòåìû ïðàâà - êîíòèíåíòàëü-
íîé, òî äàæå â áûâøåì Ñîâåòñêîì Ñîþçå, ãäå â òåîðèè
ïðàâà ñóäåáíûé ïðåöåäåíò ïîäâåðãàëñÿ æåñòêîé êðèòè-
êå, åãî ðîëü ôàêòè÷åñêè èãðàëè ðóêîâîäÿùèå ðàçúÿñíå-
íèÿ ïî âîïðîñàì ïðèìåíåíèÿ çàêîíîäàòåëüñòâà,êîòîðûå
äàâàëè Âåðõîâíûé Ñóä ÑÑÑÐ, âåðõîâíûå ñóäû ðåñïóá-
ëèê. Ýòè ðàçúÿñíåíèÿ íîñèëè îáÿçàòåëüíûé õàðàêòåð, à
çíà÷èò, ÿâëÿëèñü íîðìàìè, ìîäåëÿìè äëÿ ñóäîâ, äðóãèõ
îðãàíîâ è äîëæíîñòíûõ ëèö, ïðèìåíÿþùèõ ðàçúÿñíÿå-
ìûé çàêîí. Òàêèì îáðàçîì,îíè, ïî ñóòè, âûïîëíÿëè ðîëü
ïðåöåäåíòà â ïðèíÿòèè ñóäåáíûõ ðåøåíèé.

Â íîâîé Ðîññèè äåéñòâóþùàÿ Êîíñòèòóöèÿ (ñòàòüè
126 è 127) íå ïðèäàåò îáÿçàòåëüíîãî õàðàêòåðà ðàçúÿñ-
íåíèÿì Âåðõîâíîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè è Âûñ-
øåãî Àðáèòðàæíîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè ïî
âîïðîñàì ñóäåáíîé ïðàêòèêè. Âìåñòå ñ òåì òðàäèöèÿ ñó-
äåáíîãî ïðàâîïðèìåíåíèÿ òàêîé õàðàêòåð çà íèìè ñòðå-
ìèòñÿ ñîõðàíèòü. Ðàçúÿñíåíèÿ ïî âîïðîñàì ñóäåáíîé
ïðàêòèêè òåì áîëåå âàæíû,÷òî ðîññèéñêàÿ ïðàâîâàÿ ñèñ-
òåìà äîïóñêàåò àíàëîãèþ çàêîíà è àíàëîãèþ ïðàâà (âîç-
ìîæíîñòü ïðèìåíåíèÿ àíàëîãèè ïðåäóñìîòðåíà â êîäè-
ôèöèðîâàííûõ çàêîíîäàòåëüíûõ àêòàõ - êîäåêñàõ Ãðàæ-
äàíñêîì, Ñåìåéíîì, Ãðàæäàíñêîì ïðîöåññóàëüíîì, Àð-
áèòðàæíîì ïðîöåññóàëüíîì; êîñâåííîå óïîìèíàíèå î
ñóáñèäèàðíîì ïðèìåíåíèè èíñòèòóòà àíàëîãèè çàêðåï-
ëåíî â Ëåñíîì è Çåìåëüíîì êîäåêñàõ. Íàïðîòèâ, â Óãî-
ëîâíîì êîäåêñå àíàëîãèÿ íå äîïóñêàåòñÿ).
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äåíòíîãî õàðàêòåðà. Äåéñòâèòåëüíî, íåêîòîðûå ñóùåñò-
âåííûå ñâîéñòâà ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà, ñî-
äåðæàùèõ ïðàâîâûå ïîçèöèè, ñáëèæàþò èõ ñ ïðåöåäåí-
òàìè. Òàê, åãî ðåøåíèÿ ðàñïðîñòðàíÿþòñÿ íå òîëüêî íà
êîíêðåòíûé ñëó÷àé, íî è íà âñå àíàëîãè÷íûå ñëó÷àè è
èìåþò îôèöèàëüíûé õàðàêòåð, äåëàþùèé èõ ðåàëèçàöèþ
îáÿçàòåëüíîé íà âñåé òåððèòîðèè ñòðàíû. Ïîñêîëüêó
ìîæíî ãîâîðèòü î ñàìîñòîÿòåëüíîé ïðàâîòâîð÷åñêîé
ôóíêöèè Êîíñòèòóöèîííîãî Ñóäà, ñëåäóåò ïðèçíàòü, ÷òî
åãî ðåøåíèÿ ïðèîáðåòàþò ïðåöåäåíòíûé õàðàêòåð è ñòà-
íîâÿòñÿ èñòî÷íèêàìè ïðàâà. 

Òàêîé ïîäõîä çàêîíîìåðåí äëÿ ñòðàí, ïðîâîäÿùèõ ðà-
äèêàëüíûå ñîöèàëüíûå, ýêîíîìè÷åñêèå è ïîëèòè÷åñêèå
ðåôîðìû. Íîðìàòèâíîå ðåãóëèðîâàíèå çäåñü íàõîäèòñÿ
â ïîñòîÿííîì ïðîòèâîðå÷èâîì ðàçâèòèè, òî îòñòàåò îò
ïðîâîäèìûõ ðåôîðì, òî îïåðåæàåò èõ, ÷òî âûçûâàåò ïîò-
ðåáíîñòü â êîíñòèòóöèîíàëèçàöèè îòðàñëåâîãî è ðåãèî-
íàëüíîãî çàêîíîäàòåëüñòâà, ò.å. âî âñòðàèâàíèè åãî â
íåïðîòèâîðå÷èâóþ ïðàâîâóþ ñèñòåìó, îñíîâàííóþ íà
âåðõîâåíñòâå Êîíñòèòóöèè. 

Ñîçäàíèå çíà÷èìûõ ïðåöåäåíòîâ â ýòîì ïðîöåññå èã-
ðàåò âàæíåéøóþ è äàæå íàïðàâëÿþùóþ ðîëü. Îñîáåííî
íàãëÿäíî ïðåöåäåíòíûé õàðàêòåð ðåøåíèé Êîíñòèòóöè-
îííîãî Ñóäà ïðîÿâëÿåòñÿ ïðè ðàçðåøåíèè ïðàâîâûõ êîë-
ëèçèé,âîçíèêàþùèõ â ñâÿçè ñ ôàêòàìè ïðîòèâîðå÷èÿ íà-
öèîíàëüíîãî çàêîíîäàòåëüñòâà ìåæäóíàðîäíîìó, ðåãèî-
íàëüíîãî - îáùåôåäåðàëüíîìó, îòðàñëåâîãî - êîíñòèòó-
öèîííîìó.

Ñîçäàíèå ïðåöåäåíòíûõ ðåøåíèé â õîäå îñóùåñòâëå-
íèÿ êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà - îäèí èç îñ-
íîâíûõ ìåõàíèçìîâ ïðàâîâîé ìîäåðíèçàöèè. Èìåííî â
ðàìêàõ òàêîãî ïîäõîäà ïðàâîâûå ïîçèöèè Êîíñòèòóöèîí-
íîãî Ñóäà (îòðàæàþùèåñÿ â åãî ðåøåíèÿõ) ìîæíî ñîïîñ-
òàâèòü ñ ratio decidendi â àíãëèéñêîì ïðàâå.

Ïî ñóòè ñâîåé, ñóäåáíûå ïðåöåäåíòû â äåÿòåëüíîñòè
Êîíñòèòóöèîííîãî Ñóäà ÿâëÿþòñÿ íåîáõîäèìûì ðåãóëÿ-
òîðîì â óñëîâèÿõ, êîãäà ïðîâîäÿòñÿ ðàäèêàëüíûå ðåôîð-
ìû, à çíà÷èò, êîðåííûì îáðàçîì ìåíÿåòñÿ çàêîíîäàòåëü-
ñòâî, è â òî æå âðåìÿ îáåñïå÷èâàþò ñòàáèëüíîñòü ïðàâà.

Òàêèì îáðàçîì, Êîíñòèòóöèîííûé Ñóä âûñòóïàåò
ñóáúåêòîì ïðàâîòâîð÷åñòâà. Åãî ðåøåíèÿ, â ðåçóëüòàòå
êîòîðûõ íîðìàòèâíûå àêòû,ïðèçíàííûå íåêîíñòèòóöèîí-
íûìè, óòðà÷èâàþò þðèäè÷åñêóþ ñèëó, èìåþò òàêóþ æå
ñôåðó äåéñòâèÿ âî âðåìåíè, ïðîñòðàíñòâå è ïî êðóãó
ëèö, êàê ðåøåíèÿ íîðìîòâîð÷åñêîãî îðãàíà, è, ñëåäîâà-
òåëüíî,òàêîå æå,êàê íîðìàòèâíûå àêòû,îáùåå çíà÷åíèå,
íå ïðèñóùåå ïðàâîïðèìåíèòåëüíûì ïî ñâîåé ïðèðîäå
àêòàì ñóäîâ îáùåé þðèñäèêöèè è àðáèòðàæíûõ ñóäîâ
(Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôå-
äåðàöèè îò 16 èþíÿ 1998 ãîäà ïî äåëó î òîëêîâàíèè îò-
äåëüíûõ ïîëîæåíèé ñòàòåé 125, 126 è 127 Êîíñòèòóöèè
Ðîññèéñêîé Ôåäåðàöèè).

Íîðìàòèâíàÿ ñîñòàâëÿþùàÿ ðåøåíèé Êîíñòèòóöèîí-
íîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè, åå ïåðåïëåòåíèå ñ
ïðåöåäåíòíûì õàðàêòåðîì ýòèõ ðåøåíèé ñòàâèò ïåðåä
òåîðèåé è ïðàêòèêîé ðÿä ñåðüåçíûõ âîïðîñîâ:

êàê ñîîòíåñòè ïðåöåäåíò ñ äðóãèìè íîðìàìè - Êîíñ-
òèòóöèè, êîäåêñà èëè çàêîíà è êàêóþ ðîëü ïðè ýòîì èìå-
åò òîëêîâàíèå ïðàâà;

äîëæíû ëè íîðìû è ïðèíöèïû ïðåäøåñòâóþùåãî ðå-
øåíèÿ ïðèíèìàòüñÿ äëÿ ïðèíÿòèÿ ïîñëåäóþùèõ ðåøåíèé
â ïîëíîì îáúåìå èëè ëèøü êàê îðèåíòèðóþùåå ñðåäñòâî
äëÿ ïðîÿñíåíèÿ íåêîòîðûõ êîíêðåòíûõ îáñòîÿòåëüñòâ;

íàñêîëüêî âîîáùå ðàöèîíàëüíî èñïîëüçîâàòü ïðåä-
øåñòâóþùèå ðåøåíèÿ êàê èìåþùèå óáåäèòåëüíóþ ñèëó
äëÿ ïîñëåäóþùèõ äåë;

íàñêîëüêî èõ îáÿçûâàþùàÿ ñèëà àáñîëþòíà äëÿ íàñ-
òîÿùèõ è áóäóùèõ ðåøåíèé ñóäîâ;

êàê äàëåêî äîëæíî â ýòîì ñëó÷àå ïðîñòèðàòüñÿ ñõîä-
ñòâî äåë?

Ýòè è ìíîãèå äðóãèå âîïðîñû â ïîñëåäíåå âðåìÿ ñòà-
ëè àêòóàëüíû äëÿ ðîññèéñêîé ïðàâîâîé ñèñòåìû è äëÿ
ñóäåáíîé ïðàêòèêè è äîêòðèíû. 

2 .  Ï ð å ö å ä å í ò   è   ï ð à â î â û å   ï î ç è ö è è   Ê î í ñ ò è ò ó ö è-
î í í î ã î   Ñ ó ä à

Â ðîññèéñêîé þðèñïðóäåíöèè ñóùåñòâóåò âçãëÿä íà
ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà êàê íà ðåøåíèÿ ïðåöå-
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ùóþ ôóíêöèþ â âîïðîñàõ ðåàëèçàöèè ïðèíöèïà ñîöè-
àëüíîãî ãîñóäàðñòâà, âìåñòå ñ òåì ó÷èòûâàåò óðîâåíü
ðåàëüíûõ ýêîíîìè÷åñêèõ âîçìîæíîñòåé íàøåé ñòðàíû
íà ñîâðåìåííîì ýòàïå åå ðàçâèòèÿ è èñõîäèò èç íåîáõî-
äèìîñòè íàõîæäåíèÿ êîíñòèòóöèîííîãî áàëàíñà êîíêó-
ðèðóþùèõ ïðàâ è èíòåðåñîâ,ñ òåì ÷òîáû áûëè íàäëåæà-
ùèì îáðàçîì çàùèùåíû ñîöèàëüíûå ïðàâà ãðàæäàí è â
òî æå âðåìÿ íå çàêðûòû ïóòè äëÿ ïðîâåäåíèÿ ðåôîðì, â
òîì ÷èñëå â ñôåðå ñîöèàëüíîé ïîëèòèêè. 

Ïðàâîâûå ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà íàðÿäó ñ
èõ ïðåöåäåíòíûì õàðàêòåðîì èìåþò è ïðåþäèöèàëüíóþ
ñèëó äëÿ âñåõ ñóäîâ. Åñëè îïðåäåëåííàÿ íîðìà îòðàñëå-
âîãî çàêîíîäàòåëüñòâà ïðèçíàíà íåêîíñòèòóöèîííîé, òî
îíà òåì ñàìûì óòðà÷èâàåò þðèäè÷åñêóþ ñèëó è ñòàíî-
âèòñÿ íåäåéñòâèòåëüíîé; ïðè ýòîì íå òîëüêî îíà, íî è
ïîäîáíûå åé ïî ñîäåðæàíèþ íîðìû äðóãèõ íîðìàòèâíûõ
àêòîâ íå ìîãóò ïðèìåíÿòüñÿ ñóäàìè.

Âìåñòå ñ òåì ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà ñ ñî-
äåðæàùèìèñÿ â íèõ ïðàâîâûìè ïîçèöèÿìè - è íå ïðåöå-
äåíòû, è íå ïðåþäèöèÿ â ÷èñòîì âèäå íè äëÿ ñàìîãî
Êîíñòèòóöèîííîãî Ñóäà,íè äëÿ äðóãèõ îðãàíîâ. Ýòî ïðà-
âîâûå àêòû îñîáîãî ðîäà, èìåþùèå îïðåäåëåííûå ïðå-
öåäåíòíûå è ïðåþäèöèàëüíûå ñâîéñòâà. 

Ïðàâîâûì ïîçèöèÿì Êîíñòèòóöèîííîãî Ñóäà (î íèõ
ãîâîðèòñÿ â ñòàòüÿõ 29 è 73 Ôåäåðàëüíîãî êîíñòèòóöè-
îííîãî çàêîíà "Î Êîíñòèòóöèîííîì Ñóäå Ðîññèéñêîé
Ôåäåðàöèè") ïðèñóùè ìíîãèå ÷åðòû, õàðàêòåðíûå äëÿ
èñòî÷íèêîâ ïðàâà. Âî-ïåðâûõ, îíè îòðàæàþò ãîñóäàð-
ñòâåííóþ âîëþ, ïîñêîëüêó âîçíèêàþò êàê àêò êîíñòèòó-
öèîííîãî îðãàíà,óïîëíîìî÷åííîãî âûðàçèòü ýòó âîëþ â
ïðåäïèñàííûõ çàêîíîì ôîðìå è ïàðàìåòðàõ; âî-âòî-
ðûõ, èìåþò îáùåîáÿçàòåëüíûé õàðàêòåð (è äëÿ çàêîíî-
äàòåëÿ è äëÿ ïðàâîïðèìåíèòåëÿ) è îáëàäàþò êà÷åñòâîì
ðåãóëÿòîðà îïðåäåëåííîãî âèäà îáùåñòâåííûõ îòíî-
øåíèé - êîíñòèòóöèîííûõ îòíîøåíèé; â-òðåòüèõ, îáëà-
äàþò îïðåäåëåííûìè âíóòðåííèìè ñâîéñòâàìè, ïîñ-
êîëüêó âûïîëíÿþò ðîëü íîðìàòèâíîé îñíîâû â ïðàâî-
âîé ñèñòåìå, à òàêæå ñëóæàò îðèåíòèðîì â ïðàâîòâîð-
÷åñòâå è ïðàâîïðèìåíåíèè. 

Òåì ñàìûì ïîñðåäñòâîì ïðàêòèêè Êîíñòèòóöèîííîãî Ñó-
äà ïðàâî îäíîâðåìåííî âûïîëíÿåò êàê ôóíêöèþ ñòàáè-
ëèçàöèè (êîíñåðâàòèâíàÿ ôóíêöèÿ), òàê è ôóíêöèþ ðàç-
âèòèÿ (äèíàìèêè). 

Ïðàêòèêà ïîêàçàëà, ÷òî,ñîçäàâàÿ çíà÷èìûå ïðåöåäåí-
òû â ñàìûõ áîëåâûõ òî÷êàõ ïðîâîäèìûõ ðåôîðì, Êîíñ-
òèòóöèîííîìó Ñóäó óäàåòñÿ ñîõðàíÿòü ñòàáèëüíîñòü â
îáùåñòâå è âìåñòå ñ òåì - íå ïðåïÿòñòâîâàòü èííîâà-
öèÿì. Íàèáîëåå óáåäèòåëüíî ýòî ïðîÿâëÿåòñÿ â ïðàâî-
âûõ ïîçèöèÿõ Êîíñòèòóöèîííîãî Ñóäà, êàñàþùèõñÿ âîï-
ðîñîâ ñîöèàëüíîé çàùèòû (æàëîáû ïî òàêèì âîïðîñàì
çàíèìàþò ïî êîëè÷åñòâó îäíî èç ïåðâûõ ìåñò ñðåäè
âñåõ îáðàùåíèé ãðàæäàí â Êîíñòèòóöèîííûé Ñóä çà
ïîñëåäíèå 10ëåò).

Îñíîâûâàÿñü íà ïîëîæåíèÿõ Êîíñòèòóöèè, Êîíñòèòó-
öèîííûé Ñóä ñôîðìóëèðîâàë è íåîäíîêðàòíî ïîäòâåð-
äèë ïðàâîâóþ ïîçèöèþ,ñîãëàñíî êîòîðîé èçìåíåíèå çà-
êîíîäàòåëåì (â òîì ÷èñëå ïîñðåäñòâîì âðåìåííîãî ðå-
ãóëèðîâàíèÿ) ðàíåå óñòàíîâëåííûõ ïðàâèë äîëæíî îñó-
ùåñòâëÿòüñÿ òàêèì îáðàçîì, ÷òîáû ñîáëþäàëñÿ ïðèíöèï
ïîääåðæàíèÿ äîâåðèÿ ãðàæäàí ê çàêîíó è äåéñòâèÿì ãî-
ñóäàðñòâà, êîòîðûé ïðåäïîëàãàåò ïðàâîâóþ îïðåäåëåí-
íîñòü,ñîõðàíåíèå ðàçóìíîé ñòàáèëüíîñòè ïðàâîâîãî ðå-
ãóëèðîâàíèÿ, íåäîïóñòèìîñòü âíåñåíèÿ ïðîèçâîëüíûõ
èçìåíåíèé â äåéñòâóþùóþ ñèñòåìó íîðì è ïðåäñêàçóå-
ìîñòü çàêîíîäàòåëüíîé ïîëèòèêè â ñîöèàëüíîé ñôåðå.
Ýòî, êàê è òî÷íîñòü è êîíêðåòíîñòü ïðàâîâûõ íîðì, êîòî-
ðûå ëåæàò â îñíîâå ðåøåíèé ïðàâîïðèìåíèòåëåé, âêëþ-
÷àÿ ñóäû,íåîáõîäèìî äëÿ òîãî, ÷òîáû ó÷àñòíèêè ñîîòâåò-
ñòâóþùèõ ïðàâîîòíîøåíèé ìîãëè â ðàçóìíûõ ïðåäåëàõ
ïðåäâèäåòü ïîñëåäñòâèÿ ñâîåãî ïîâåäåíèÿ è áûòü óâå-
ðåííûìè â íåèçìåííîñòè ñâîåãî îôèöèàëüíî ïðèçíàí-
íîãî ñòàòóñà, ïðèîáðåòåííûõ ïðàâ, äåéñòâåííîñòè èõ ãî-
ñóäàðñòâåííîé çàùèòû, ò.å. â òîì, ÷òî ïðèîáðåòåííîå
èìè íà îñíîâå äåéñòâóþùåãî çàêîíîäàòåëüñòâà ïðàâî
áóäåò óâàæàòüñÿ âëàñòÿìè è áóäåò ðåàëèçîâàíî.

Ïðè ýòîì íåîáõîäèìî ïîä÷åðêíóòü, ÷òî â ñâîèõ ðåøå-
íèÿõ è âûðàáîòàííûõ ïðàâîâûõ ïîçèöèÿõ â èõ ñîâîêóï-
íîñòè Êîíñòèòóöèîííûé Ñóä, âûïîëíÿÿ ñòàáèëèçèðóþ-
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ïðèíÿòèè íîâîãî íîðìàòèâíîãî àêòà; þðèäè÷åñêàÿ ñèëà
ïîñòàíîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà î ïðèçíàíèè àêòà
íåêîíñòèòóöèîííûì íå ìîæåò áûòü ïðåîäîëåíà ïîâòîð-
íûì ïðèíÿòèåì òîãî æå àêòà; äî ïðèíÿòèÿ íîâîãî íîðìà-
òèâíîãî àêòà íåïîñðåäñòâåííî ïðèìåíÿåòñÿ Êîíñòèòó-
öèÿ Ðîññèéñêîé Ôåäåðàöèè. Ðåøåíèÿ ñóäîâ è èíûõ îð-
ãàíîâ,îñíîâàííûå íà àêòàõ,ïðèçíàííûõ íåêîíñòèòóöèîí-
íûìè, íå ïîäëåæàò èñïîëíåíèþ è äîëæíû áûòü ïåðåñ-
ìîòðåíû â óñòàíîâëåííûõ ôåäåðàëüíûì çàêîíîì ñëó÷à-
ÿõ (ñòàòüÿ 79 Ôåäåðàëüíîãî êîíñòèòóöèîííîãî çàêîíà "Î
Êîíñòèòóöèîííîì Ñóäå Ðîññèéñêîé Ôåäåðàöèè"). Çàêîí
íå äîïóñêàåò âîçìîæíîñòè ïåðåñìîòðà ðåøåíèé Êîíñòè-
òóöèîííîãî Ñóäà.

Íåèñïîëíåíèå,íåíàäëåæàùåå èñïîëíåíèå ëèáî âîñï-
ðåïÿòñòâîâàíèå èñïîëíåíèþ ðåøåíèÿ Êîíñòèòóöèîííîãî
Ñóäà Ðîññèéñêîé Ôåäåðàöèè âëå÷åò îòâåòñòâåííîñòü,
óñòàíîâëåííóþ ôåäåðàëüíûì çàêîíîì (ñòàòüÿ 81 Ôåäå-
ðàëüíîãî êîíñòèòóöèîííîãî çàêîíà "Î Êîíñòèòóöèîííîì
Ñóäå Ðîññèéñêîé Ôåäåðàöèè").

Â ñëó÷àå ïðèçíàíèÿ Êîíñòèòóöèîííûì Ñóäîì çàêîíà,
ïðèìåíåííîãî â êîíêðåòíîì äåëå, íåêîíñòèòóöèîííûì,
äàííîå äåëî âî âñÿêîì ñëó÷àå ïîäëåæèò ïåðåñìîòðó
ñóäîì èëè èíûì êîìïåòåíòíûì îðãàíîì â îáû÷íîì ïî-
ðÿäêå.

Êîíñòèòóöèîííûé Ñóä ôîðìóëèðóåò ïðàâîâûå ïîçè-
öèè ïðåæäå âñåãî â ñâîèõ ïîñòàíîâëåíèÿõ, à òàêæå â îï-
ðåäåëåíèÿõ - òàê íàçûâàåìûõ "îòêàçíûõ" îïðåäåëåíèÿõ
(â ýòèõ ñëó÷àÿõ ïðèíèìàåòñÿ ðåøåíèå îá èõ îïóáëèêîâà-
íèè), îïðåäåëåíèÿ ñ "ïîëîæèòåëüíûì ñîäåðæàíèåì"
(ïðèíèìàåìûå, âî-ïåðâûõ, â öåëÿõ ïðîöåññóàëüíîé ýêî-
íîìèè, à âî-âòîðûõ, êîãäà íåîáõîäèìî ðàñïðîñòðàíèòü
ðàíåå èçëîæåííóþ ïðàâîâóþ ïîçèöèþ íà ñõîäíûå îòíî-
øåíèÿ, èëè åñëè ïî ïðåäìåòó îáðàùåíèÿ ðàíåå ïðèíÿòî
ðåøåíèå,ñîõðàíÿþùåå ñâîþ ñèëó), à òàêæå îïðåäåëåíèÿ
î ðàçúÿñíåíèè ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà. Íîðìà-
òèâíàÿ ñèëà ïðàâîâûõ ïîçèöèé,èçëàãàåìûõ â òàêèõ îïðå-
äåëåíèÿõ,íåêîòîðûìè ó÷åíûìè îöåíèâàåòñÿ êàê îáëàäà-
þùàÿ ìåíüøåé ñèëîé. Ôîðìàëüíî ýòî ñóæäåíèå îñíîâû-
âàåòñÿ íà ñòàòüå 43 Ôåäåðàëüíîãî êîíñòèòóöèîííîãî çà-

Ôàêòè÷åñêè â ñòàòüå 125 Êîíñòèòóöèè çàêðåïëåíû
þðèäè÷åñêîå çíà÷åíèå ñóäåáíûõ àêòîâ Êîíñòèòóöèîííî-
ãî Ñóäà è þðèäè÷åñêèå ïîñëåäñòâèÿ ïðèíÿòûõ èì ðåøå-
íèé ïî ïðèçíàíèþ àêòîâ èëè èõ îòäåëüíûõ ïîëîæåíèé
íåêîíñòèòóöèîííûìè.

Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà èìåþò òàêóþ æå
ñôåðó äåéñòâèÿ âî âðåìåíè, ïðîñòðàíñòâå è ïî êðóãó
ëèö, êàê ðåøåíèÿ íîðìîòâîð÷åñêîãî îðãàíà, è, ñëåäîâà-
òåëüíî, òàêîå æå, êàê íîðìàòèâíûå àêòû, îáùåå çíà÷å-
íèå. Òîëêîâàíèå Êîíñòèòóöèè, äàííîå Êîíñòèòóöèîííûì
Ñóäîì, ÿâëÿåòñÿ îôèöèàëüíûì è îáÿçàòåëüíûì äëÿ âñåõ
ïðåäñòàâèòåëüíûõ, èñïîëíèòåëüíûõ è ñóäåáíûõ îðãàíîâ
ãîñóäàðñòâåííîé âëàñòè,îðãàíîâ ìåñòíîãî ñàìîóïðàâëå-
íèÿ, ïðåäïðèÿòèé, ó÷ðåæäåíèé, îðãàíèçàöèé, äîëæíîñò-
íûõ ëèö, ãðàæäàí è èõ îáúåäèíåíèé (ñòàòüÿ 125 Êîíñòè-
òóöèè, ñòàòüè 3 è 106 Ôåäåðàëüíîãî êîíñòèòóöèîííîãî
çàêîíà "Î Êîíñòèòóöèîííîì Ñóäå Ðîññèéñêîé Ôåäåðà-
öèè"). Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà îáÿçàòåëüíû íà
âñåé òåððèòîðèè Ðîññèéñêîé Ôåäåðàöèè äëÿ âñåõ
ïðåäñòàâèòåëüíûõ, èñïîëíèòåëüíûõ è ñóäåáíûõ îðãàíîâ
ãîñóäàðñòâåííîé âëàñòè,îðãàíîâ ìåñòíîãî ñàìîóïðàâëå-
íèÿ, ïðåäïðèÿòèé, îðãàíèçàöèé, äîëæíîñòíûõ ëèö, ãðàæ-
äàí è èõ îáúåäèíåíèé (ñòàòüÿ 6 Ôåäåðàëüíîãî êîíñòèòó-
öèîííîãî çàêîíà "Î Êîíñòèòóöèîííîì Ñóäå Ðîññèéñêîé
Ôåäåðàöèè"). 

Îáÿçàòåëüíîñòü ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà è
åãî ïðàâîâûõ ïîçèöèé âûðàæàåòñÿ è â òîì, ÷òî àêòû èëè
èõ îòäåëüíûå ïîëîæåíèÿ, ïðèçíàííûå íåêîíñòèòóöèîí-
íûìè, óòðà÷èâàþò ñèëó (ñòàòüÿ 125 Êîíñòèòóöèè). Ðåøå-
íèå Êîíñòèòóöèîííîãî Ñóäà î ïðèçíàíèè íîðìàòèâíîãî
àêòà ïîëíîñòüþ èëè ÷àñòè÷íî íå ñîîòâåòñòâóþùèì Êîíñ-
òèòóöèè âëå÷åò óòðàòó þðèäè÷åñêîé ñèëû ýòîãî àêòà èëè
ñîîòâåòñòâóþùåé åãî ÷àñòè,íå òðåáóåò íèêàêîãî ïîäòâå-
ðæäåíèÿ äðóãèìè îðãàíàìè è äîëæíîñòíûìè ëèöàìè; â
ñëó÷àå, åñëè ðåøåíèåì Êîíñòèòóöèîííîãî Ñóäà íîðìà-
òèâíûé àêò ïðèçíàí íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè
ëèáî èç åãî ðåøåíèÿ âûòåêàåò íåîáõîäèìîñòü óñòðàíå-
íèÿ ïðîáåëà â ïðàâîâîì ðåãóëèðîâàíèè, ñîîòâåòñòâóþ-
ùèé ãîñóäàðñòâåííûé îðãàí ðàññìàòðèâàåò âîïðîñ î
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"æèâàÿ" Êîíñòèòóöèÿ). Â òàêîì ñëó÷àå êîððåêòèðîâêà ðà-
íåå ñôîðìóëèðîâàííûõ ïðàâîâûõ ïîçèöèé íå îçíà÷àåò
îòìåíû ðàíåå ïðèíÿòîãî ðåøåíèÿ è íå ïðèâîäèò ê ïå-
ðåñìîòðó â öåëîì ïðàêòèêè Êîíñòèòóöèîííîãî Ñóäà. Åãî
ðåøåíèå ñîõðàíÿåò þðèäè÷åñêóþ ñèëó è íå ïîäëåæèò
ïåðåñìîòðó. Ñîõðàíÿåò ñâîþ ñèëó è ñôîðìóëèðîâàííàÿ
â íåì ïðàâîâàÿ ïîçèöèÿ. Êîíñòèòóöèîííûé Ñóä ìîæåò
âåðíóòüñÿ ê íåé â áóäóùåì,êîãäà îíà áóäåò ñîîòâåòñòâî-
âàòü íîâûì æèçíåííûì ðåàëèÿì. 

Êîíñòèòóöèîííûé Ñóä Ðîññèè ïðèíèìàåò ðåøåíèÿ êàê
â ïëåíàðíîì çàñåäàíèè, òàê è â çàñåäàíèè ïàëàò. Ïðè
ýòîì ïàëàòà íå âïðàâå ôîðìóëèðîâàòü ïðàâîâûå ïîçè-
öèè,îòêëîíÿþùèåñÿ îò òåõ, êîòîðûå ñîäåðæàòñÿ â ðåøå-
íèÿõ Êîíñòèòóöèîííîãî Ñóäà. Âìåñòå ñ òåì ïëåíóì ìî-
æåò çàíÿòü èíóþ ïðàâîâóþ ïîçèöèþ, íåæåëè ñôîðìóëè-
ðîâàííàÿ ïàëàòàìè èëè äàæå èì ñàìèì.

Ìåõàíèçì ðàçâèòèÿ, óòî÷íåíèÿ è ïåðåñìîòðà ðàíåå
ñôîðìóëèðîâàííûõ ïðàâîâûõ ïîçèöèé ñîäåðæèòñÿ â
ñòàòüå 73 Ôåäåðàëüíîãî êîíñòèòóöèîííîãî çàêîíà "Î
Êîíñòèòóöèîííîì Ñóäå Ðîññèéñêîé Ôåäåðàöèè" è â §40
Ðåãëàìåíòà Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôåäå-
ðàöèè. Ñëåäóåò îòìåòèòü, ÷òî òàêîé ìåõàíèçì ñóùåñòâó-
åò íå òîëüêî â ðîññèéñêîì ïðàâå. Àíàëîãè÷íûé ìåõà-
íèçì çàêðåïëåí â § 16 Çàêîíà î Ôåäåðàëüíîì êîíñòèòó-
öèîííîì ñóäå Ãåðìàíèè è â § 48 åãî Ðåãëàìåíòà.

Ïðè âûðàáîòêå ðåøåíèÿ ïî íîâîìó äåëó Êîíñòèòóöè-
îííûé Ñóä èñïîëüçóåò îãðàíè÷èòåëüíîå èëè ðàñøèðè-
òåëüíîå òîëêîâàíèå ðàíåå ñôîðìóëèðîâàííûõ ïðàâîâûõ
ïîçèöèé.

Îãðàíè÷èòåëüíîå òîëêîâàíèå èìååò ìåñòî, êîãäà îáñ-
òîÿòåëüñòâà ðàññìàòðèâàåìîãî äåëà òàêîâû, ÷òî ïðàâî-
âûå ïîçèöèè, âûðàæåííûå â ðàíåå ïðèíÿòûõ ðåøåíèÿõ
Êîíñòèòóöèîííîãî Ñóäà,íå ìîãóò áûòü ïîëîæåíû â îñíî-
âó ðåøåíèÿ ïî äàííîìó äåëó è íå ìîãóò áûòü ðàñïðîñò-
ðàíåíû íà íîâóþ, ïî âèäèìîñòè ñõîäíóþ ñèòóàöèþ. Ïðè
ýòîì íåðàñïðîñòðàíåíèå ðàíåå âûðàáîòàííîé ïðàâîâîé
ïîçèöèè ñîïðîâîæäàåòñÿ ôàêòè÷åñêè ñóæåíèåì îáúåìà
åå ñîäåðæàíèÿ, íî íå ïðèâîäèò ê îòìåíå ïðåäûäóùåãî
ðåøåíèÿ (Îïðåäåëåíèå Êîíñòèòóöèîííîãî Ñóäà îò 12

êîíà "Î Êîíñòèòóöèîííîì Ñóäå Ðîññèéñêîé Ôåäåðà-
öèè", êîòîðàÿ óïîìèíàåò òîëüêî ïîñòàíîâëåíèÿ.

Áóäó÷è èñòî÷íèêàìè ïðàâà, ðåøåíèÿ Êîíñòèòóöèîííî-
ãî Ñóäà ñ ñîäåðæàùèìèñÿ â íèõ ïðàâîâûìè ïîçèöèÿìè,
ïî ñâîåé ñóòè ôàêòè÷åñêè îòðàæàþùèìè îñîáîãî ðîäà
ïðàâîòâîð÷åñòâî, çàíèìàþò îñîáîå ìåñòî â îáùåé ñèñ-
òåìå èñòî÷íèêîâ ïðàâà Ðîññèè. Èòîãîâûå ðåøåíèÿ
Êîíñòèòóöèîííîãî Ñóäà ñâÿçàíû ñ òîëêîâàíèåì Êîíñòè-
òóöèè,êîòîðîå ìîæåò áûòü ñïåöèàëüíûì (â ñïåöèàëüíîé
ïðîöåäóðå î òîëêîâàíèè òîãî èëè èíîãî ïîëîæåíèÿ
Êîíñòèòóöèè) èëè êàçóàëüíûì (èíöèäåíòíûì) - â îñòàëü-
íûõ äåëàõ, ðàçðåøàåìûõ Êîíñòèòóöèîííûì Ñóäîì, â òîì
÷èñëå ïðè ïðîâåðêå êîíñòèòóöèîííîñòè çàêîíîâ. Þðè-
äè÷åñêàÿ ñèëà èòîãîâûõ ðåøåíèé Êîíñòèòóöèîííîãî Ñó-
äà ïðåâûøàåò þðèäè÷åñêóþ ñèëó ëþáîãî çàêîíà, à ñëå-
äîâàòåëüíî, ïðàêòè÷åñêè ðàâíà þðèäè÷åñêîé ñèëå ñà-
ìîé Êîíñòèòóöèè, êîòîðóþ óæå íåëüçÿ ïðèìåíÿòü â îò-
ðûâå îò èòîãîâûõ ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà, îò-
íîñÿùèõñÿ ê ñîîòâåòñòâóþùèì íîðìàì, è òåì áîëåå
âîïðåêè ýòèì ðåøåíèÿì. Çäåñü óìåñòíî âñïîìíèòü çà-
ìå÷àíèå àìåðèêàíñêîãî ñóäüè î òîì, ÷òî "Êîíñòèòóöèÿ -
ýòî òî, ÷òî î íåé ãîâîðÿò ñóäüè". Òàêèì îáðàçîì, ëþáîå
òîëêîâàíèå âûñøåãî çàêîíà ñòðàíû, êîòîðîå äàåòñÿ
Êîíñòèòóöèîííûì Ñóäîì â åãî ïðàâîâûõ ïîçèöèÿõ, èìå-
åò êîíñòèòóöèîííóþ ñèëó.

3 .  Ò ð à í ñ ô î ð ì à ö è ÿ   ï ð à â î â û õ   ï î ç è ö è é   Ê î í ñ ò è ò ó-
ö è î í í î ã î   Ñ ó ä à   â î   â ð å ì å í è  

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îêîí÷àòåëüíî, íå
ïîäëåæèò îáæàëîâàíèþ è, ñëåäîâàòåëüíî,ïåðåñìîòðó. Â
òî æå âðåìÿ Êîíñòèòóöèîííûé Ñóä íå ñâÿçàí æåñòêèìè
ðàìêàìè ðàíåå ïðèíÿòûõ ïðàâîâûõ ïîçèöèé. Ýòî îáóñ-
ëîâëåíî òåì, ÷òî èçìåíåíèå æèçíåííûõ ðåàëèé ìîæåò
ïðèâîäèòü è ê îòñòóïëåíèþ îò ðàíåå ñôîðìóëèðîâàííûõ
ïðàâîâûõ ïîçèöèé,ïîñêîëüêó Êîíñòèòóöèîííûé Ñóä, ïðè-
ìåíÿÿ è èñòîëêîâûâàÿ Êîíñòèòóöèþ, âûÿâëÿåò íå òîëüêî
"áóêâó", íî "äóõ" òåõ èëè èíûõ åå ïîëîæåíèé íà êàæäîì
íîâîì ýòàïå ðàçâèòèÿ è òåì ñàìûì ïðèñïîñàáëèâàåò åå
ê ìåíÿþùèìñÿ îòíîøåíèÿì â îáùåñòâå ("æèâîå ïðàâî",
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íèÿ. 11 ìàðòà 1998 ãîäà ïëåíóì Êîíñòèòóöèîííîãî Ñóäà
â ïîñòàíîâëåíèè ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
ñòàòüè 266 Òàìîæåííîãî êîäåêñà,÷àñòè âòîðîé ñòàòüè 85
è ñòàòüè 222 Êîäåêñà ÐÑÔÑÐ îá àäìèíèñòðàòèâíûõ ïðà-
âîíàðóøåíèÿõ ïðèçíàë ñîîòâåòñòâóþùèå çàêîíîïîëîæå-
íèÿ íåêîíñòèòóöèîííûìè èñõîäÿ èç òîãî, ÷òî êîíôèñêà-
öèÿ èìóùåñòâà ìîæåò èìåòü ìåñòî òîëüêî â ñóäåáíîì
ïîðÿäêå. Ýòà ïðàâîâàÿ ïîçèöèÿ òàêæå áûëà ïðèâåäåíà â
ðåçîëþòèâíîé ÷àñòè ïîñòàíîâëåíèÿ. Ñîîòâåòñòâóþùèì
îáðàçîì Êîíñòèòóöèîííûé Ñóä èñòîëêîâàë ïîëîæåíèå
ïîñòàíîâëåíèÿ îò 20ìàÿ 1997 ãîäà, ñîãëàñíî êîòîðîìó
"àêò ñóäà ÿâëÿåòñÿ èòîãîì ðåøåíèÿ âîïðîñà î ëèøåíèè
ëèöà åãî èìóùåñòâà". Â ðåçóëüòàòå ìîæíî ñ÷èòàòü, ÷òî
ïî âîïðîñó î êîíôèñêàöèè èìóùåñòâà àêòóàëüíàÿ ïðàâî-
âàÿ ïîçèöèÿ Êîíñòèòóöèîííîãî Ñóäà âûðàæåíà â ïîñòà-
íîâëåíèè ïëåíóìà îò 11 ìàðòà 1998 ãîäà. Äåëî, ïî êîòî-
ðîìó âûíåñåíî ýòî ïîñòàíîâëåíèå,íå ñëó÷àéíî ïðèíÿë ê
ñâîåìó ïðîèçâîäñòâó ïëåíóì Êîíñòèòóöèîííîãî Ñóäà,
õîòÿ â ñàìîì ðåøåíèè ññûëêè íà ñòàòüþ 73 Ôåäåðàëü-
íîãî êîíñòèòóöèîííîãî çàêîíà "Î Êîíñòèòóöèîííîì Ñóäå
Ðîññèéñêîé Ôåäåðàöèè" íåò.

Óòî÷íåíèå ðàíåå âûðàæåííûõ ïðàâîâûõ ïîçèöèé
èìåëî ìåñòî è ïðè ïðîâåðêå êîíñòèòóöèîííîñòè çàêî-
íîïîëîæåíèé î ïðèâàòèçàöèè æèëüÿ (ðåøåíèå Êîíñòè-
òóöèîííîãî Ñóäà ïî "êîììóíàëüíûì êâàðòèðàì", ïðèíÿ-
òîå â 1998 ãîäó). 

Â Ïîñòàíîâëåíèè îò 21 äåêàáðÿ 2005 ãîäà ïî äåëó î
ïðîâåðêå êîíñòèòóöèîííîñòè îòäåëüíûõ ïîëîæåíèé Ôå-
äåðàëüíîãî çàêîíà "Îá îáùèõ ïðèíöèïàõ îðãàíèçàöèè
çàêîíîäàòåëüíûõ (ïðåäñòàâèòåëüíûõ) è èñïîëíèòåëüíûõ
îðãàíîâ ãîñóäàðñòâåííîé âëàñòè ñóáúåêòîâ Ðîññèéñêîé
Ôåäåðàöèè" Êîíñòèòóöèîííûì Ñóäîì áûëà óòî÷íåíû
ïðàâîâûå ïîçèöèè ïî âîïðîñàì ôîðìèðîâàíèÿ âûñøèõ
èñïîëíèòåëüíûõ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè ñóáú-
åêòîâ Ðîññèéñêîé Ôåäåðàöèè, â òîì ÷èñëå êàñàþùèåñÿ
ó÷àñòèÿ â íàçíà÷åíèè íà äîëæíîñòü èõ ðóêîâîäèòåëåé
çàêîíîäàòåëüíîãî (ïðåäñòàâèòåëüíîãî) îðãàíà ãîñóäàð-
ñòâåííîé âëàñòè ñóáúåêòà Ðîññèéñêîé Ôåäåðàöèè (Ïîñ-
òàíîâëåíèå îò 18 ÿíâàðÿ 1996 ãîäà N 2-Ï ïî äåëó î ïðî-

ìàÿ 2003 ã. ¹ 165-Î, â êîòîðîì Êîíñòèòóöèîííûé Ñóä
îòêàçàëñÿ ðàñïðîñòðàíèòü ðàíåå ñôîðìóëèðîâàííóþ
ïðàâîâóþ ïîçèöèþ î òîì,÷òî íåäîïóñòèìî ïëàòèòü íàëîã
ñ ôàêòè÷åñêè íåïîëó÷åííûõ äîõîäîâ, ïîñêîëüêó â íîâîì
äåëå áûëà èíàÿ ñèòóàöèÿ).

Ðàñøèðèòåëüíîå òîëêîâàíèå ñâîäèòñÿ ê âûáîðó ñõî-
æåãî äåëà è ïåðåíîñó ñôîðìóëèðîâàííîé â íåì ïðàâî-
âîé ïîçèöèè íà íîâîå äåëî,÷òî ñîïðîâîæäàåòñÿ ðàñøè-
ðåíèåì îáúåìà ðàíåå ñôîðìóëèðîâàííîé ïðàâîâîé ïî-
çèöèè è ñîçäàíèåì íàðàùåííîé, à ïî ñóòè - íîâîé ïðà-
âîâîé ïîçèöèè (ðàñïðîñòðàíåíèå èçëîæåííîé â Ïîñòà-
íîâëåíèè îò 27 ìàðòà 1996 ãîäà ïðàâîâîé ïîçèöèè î
íåäîïóñòèìîñòè îòñòðàíåíèÿ îò ó÷àñòèÿ â äåëå àäâîêà-
òîâ, ó÷àñòâóþùèõ â êà÷åñòâå çàùèòíèêîâ â óãîëîâíîì
ñóäîïðîèçâîäñòâå, â ñâÿçè ñ îòñóòñòâèåì ó íèõ ñïåöè-
àëüíîãî äîïóñêà ê ãîñóäàðñòâåííîé òàéíå, íà âñå âèäû
ñóäîïðîèçâîäñòâà). Âåñüìà âàæíûì ïðåäñòàâëÿåòñÿ
ðàñøèðèòåëüíîå èñòîëêîâàíèå Êîíñòèòóöèîííûì Ñó-
äîì ïðàâîâîé ïîçèöèè îòíîñèòåëüíî ñòàòüè 1070 Ãðàæ-
äàíñêîãî êîäåêñà Ðîññèéñêîé Ôåäåðàöèè, êîòîðîå ïîç-
âîëèëî òðåáîâàòü ãðàæäàíàì âîçìåùåíèÿ âðåäà, ïðè-
÷èíåííîãî èì íåçàêîííûì çàäåðæàíèåì (îïðåäåëåíèå
Êîíñòèòóöèîííîãî Ñóäà îò 4 äåêàáðÿ 2003 ãîäà ïî
æàëîáå ãðàæäàíêè Ò.Í. Àëèêèíîé).

Â êà÷åñòâå ïðèìåðà èçìåíåíèÿ ïðàâîâûõ ïîçèöèé
ìîæíî ïðèâåñòè äåëà Êîíñòèòóöèîííîãî Ñóäà î ïðîâåð-
êå êîíñòèòóöèîííîñòè ïîëîæåíèé Òàìîæåííîãî êîäåêñà
Ðîññèéñêîé Ôåäåðàöèè (î äîïóñòèìîñòè âíåñóäåáíîé
êîíôèñêàöèè èìóùåñòâà). 20ìàÿ 1997 ãîäà ïàëàòà Êîíñ-
òèòóöèîííîãî Ñóäà âûíåñëà ïîñòàíîâëåíèå, â êîòîðîì
ïðèçíàëà ñîîòâåòñòâóþùèì Êîíñòèòóöèè ïîëîæåíèÿ
ïóíêòîâ 4 è 6 ñòàòüè 242 è ñòàòüè 280Òàìîæåííîãî êî-
äåêñà, ïðåäóñìàòðèâàþùèå ïðàâî òàìîæåííûõ îðãàíîâ
êîíôèñêîâûâàòü èìóùåñòâî â êà÷åñòâå ñàíêöèè çà ñî-
âåðøåííîå ïðàâîíàðóøåíèå. Ñôîðìóëèðîâàííàÿ â ðåçî-
ëþòèâíîé ÷àñòè ïîñòàíîâëåíèÿ ïðàâîâàÿ ïîçèöèÿ îáóñ-
ëîâëèâàëà êîíñòèòóöèîííîñòü óêàçàííûõ çàêîíîïîëîæå-
íèé íàëè÷èåì ãàðàíòèè ïîñëåäóþùåãî ñóäåáíîãî êîíò-
ðîëÿ çà çàêîííîñòüþ è îáîñíîâàííîñòüþ òàêîãî ðåøå-
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äàòåëüíîãî (ïðåäñòàâèòåëüíîãî) îðãàíà ñóáúåêòà Ðîñ-
ñèéñêîé Ôåäåðàöèè íà ó÷àñòèå â ôîðìèðîâàíèè èñïîë-
íèòåëüíîãî îðãàíà âëàñòè äàííîãî ñóáúåêòà Ðîññèéñêîé
Ôåäåðàöèè íå ïðîòèâîðå÷èò îñíîâàì êîíñòèòóöèîííîãî
ñòðîÿ Ðîññèéñêîé Ôåäåðàöèè; òàêîå ó÷àñòèå, îäíàêî, íå
äîëæíî ïðèâîäèòü ê ïàðàëèçàöèè äåÿòåëüíîñòè âõîäÿ-
ùèõ â åäèíóþ ñèñòåìó èñïîëíèòåëüíîé âëàñòè â Ðîñ-
ñèéñêîé Ôåäåðàöèè îðãàíîâ èñïîëíèòåëüíîé âëàñòè
ñóáúåêòà Ðîññèéñêîé Ôåäåðàöèè è ëèøàòü èõ ñàìîñòî-
ÿòåëüíîñòè ïðè îñóùåñòâëåíèè ïðèíàäëåæàùèõ èì ïîë-
íîìî÷èé â êîíñòèòóöèîííî-ïðàâîâîé ñèñòåìå ðàçäåëå-
íèÿ âëàñòåé. 

Ïîýòîìó, ïðèçíàâàÿ íåêîíñòèòóöèîííûìè ñîîòâåò-
ñòâóþùèå ïîëîæåíèÿ Óñòàâà (Îñíîâíîãî Çàêîíà) Àë-
òàéñêîãî êðàÿ, Êîíñòèòóöèîííûé Ñóä Ðîññèéñêîé Ôåäå-
ðàöèè èñõîäèë èç íåäîïóñòèìîñòè èçáðàíèÿ ãëàâû àä-
ìèíèñòðàöèè Àëòàéñêîãî êðàÿ åãî çàêîíîäàòåëüíûì îð-
ãàíîì ãîñóäàðñòâåííîé âëàñòè - Àëòàéñêèì êðàåâûì Çà-
êîíîäàòåëüíûì Ñîáðàíèåì, êîòîðîìó äåéñòâîâàâøèì íà
òîò ìîìåíò çàêîíîäàòåëüñòâîì Àëòàéñêîãî êðàÿ - â îò-
ñóòñòâèå ñïåöèàëüíîãî ôåäåðàëüíîãî çàêîíà, ðåãóëèðó-
þùåãî îáùèå ïðèíöèïû îðãàíèçàöèè çàêîíîäàòåëüíûõ
(ïðåäñòàâèòåëüíûõ) è èñïîëíèòåëüíûõ îðãàíîâ ãîñóäàð-
ñòâåííîé âëàñòè ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè - áû-
ëè ïðåäîñòàâëåíû ïîëíîìî÷èÿ ïî óòâåðæäåíèþ (ïî
ïðåäñòàâëåíèþ ãëàâû àäìèíèñòðàöèè êðàÿ) ñòðóêòóðû
àäìèíèñòðàöèè è Ñîâåòà àäìèíèñòðàöèè, ïðèíèìàþùå-
ãî ðåøåíèÿ ïî âàæíåéøèì âîïðîñàì æèçíè êðàÿ, ïî äà-
÷å ñîãëàñèÿ ãëàâå àäìèíèñòðàöèè êðàÿ íà íàçíà÷åíèå è
îñâîáîæäåíèå îò äîëæíîñòè åãî ïåðâîãî çàìåñòèòåëÿ,
ðóêîâîäèòåëåé êðàåâûõ îðãàíîâ - âíóòðåííèõ äåë, þñòè-
öèè,ôèíàíñîâ, ñîöèàëüíîé çàùèòû íàñåëåíèÿ, ïî óïðàâ-
ëåíèþ ãîñóäàðñòâåííûì èìóùåñòâîì êðàÿ, ïîñêîëüêó â
òàêîì ñëó÷àå èñïîëíèòåëüíàÿ âëàñòü öåëèêîì è ïîë-
íîñòüþ âûâîäèëàñü áû èç-ïîä êîíòðîëÿ íàðîäà è íå áû-
ëà áû îòâåòñòâåííà ïåðåä íèì, à èçáèðàåìûé â òàêîì
ïîðÿäêå ãëàâà àäìèíèñòðàöèè íå ìîã ñ÷èòàòüñÿ ëåãèòèì-
íûì íåçàâèñèìûì ïðåäñòàâèòåëåì èñïîëíèòåëüíîé
âëàñòè (Ïîñòàíîâëåíèå îò 18 ÿíâàðÿ 1996 ãîäà N 2-Ï). 

âåðêå êîíñòèòóöèîííîñòè ðÿäà ïîëîæåíèé Óñòàâà (Îñ-
íîâíîãî Çàêîíà) Àëòàéñêîãî êðàÿ). 

Â Ïîñòàíîâëåíèè îò 21 äåêàáðÿ 2005 ãîäà Êîíñòèòó-
öèîííûé Ñóä ïðèøåë ê ñëåäóþùèì âûâîäàì. 

Ââåäåííûé Ôåäåðàëüíûì çàêîíîì îò 11 äåêàáðÿ 2004
ãîäà "Î âíåñåíèè èçìåíåíèé â Ôåäåðàëüíûé çàêîí "Îá
îáùèõ ïðèíöèïàõ îðãàíèçàöèè çàêîíîäàòåëüíûõ (ïðåäñ-
òàâèòåëüíûõ) è èñïîëíèòåëüíûõ îðãàíîâ ãîñóäàðñòâåí-
íîé âëàñòè ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè" è â Ôå-
äåðàëüíûé çàêîí "Îá îñíîâíûõ ãàðàíòèÿõ èçáèðàòåëü-
íûõ ïðàâ è ïðàâà íà ó÷àñòèå â ðåôåðåíäóìå ãðàæäàí
Ðîññèéñêîé Ôåäåðàöèè" ïîðÿäîê íàäåëåíèÿ ïîëíîìî-
÷èÿìè âûñøåãî äîëæíîñòíîãî ëèöà ñóáúåêòà Ðîññèéñêîé
Ôåäåðàöèè (ðóêîâîäèòåëÿ âûñøåãî èñïîëíèòåëüíîãî îð-
ãàíà ãîñóäàðñòâåííîé âëàñòè ñóáúåêòà Ðîññèéñêîé Ôå-
äåðàöèè) ïðåäóñìàòðèâàåò, ÷òî â äàííîé ïðîöåäóðå
ó÷àñòâóþò è Ðîññèéñêàÿ Ôåäåðàöèÿ è ñóáúåêò Ðîññèéñ-
êîé Ôåäåðàöèè - â ëèöå, ñîîòâåòñòâåííî, Ïðåçèäåíòà
Ðîññèéñêîé Ôåäåðàöèè, ïðåäëàãàþùåãî êàíäèäàòóðó íà
ýòó äîëæíîñòü, è çàêîíîäàòåëüíîãî (ïðåäñòàâèòåëüíîãî)
îðãàíà ãîñóäàðñòâåííîé âëàñòè ñóáúåêòà Ðîññèéñêîé
Ôåäåðàöèè, ïðèíèìàþùåãî ðåøåíèå î íàäåëåíèè (èëè
îá îòêàçå â íàäåëåíèè) ïîëíîìî÷èÿìè ïðåäñòàâëåííîé
Ïðåçèäåíòîì Ðîññèéñêîé Ôåäåðàöèè êàíäèäàòóðû. 

Îöåíèâàÿ â ñîîòâåòñòâèè ñî ñòàòüåé 125 Êîíñòèòóöèè
Ðîññèéñêîé Ôåäåðàöèè, ñòàòüåé 3 è ÷àñòüþ âòîðîé
ñòàòüè 74 Ôåäåðàëüíîãî êîíñòèòóöèîííîãî çàêîíà "Î
Êîíñòèòóöèîííîì Ñóäå Ðîññèéñêîé Ôåäåðàöèè" êîíñòè-
òóöèîííîñòü ñîîòâåòñòâóþùåãî íîðìàòèâíîãî ïðàâîâîãî
àêòà èñõîäÿ èç åãî áóêâàëüíîãî ñìûñëà, ñìûñëà, ïðèäà-
âàåìîãî åìó îôèöèàëüíûì òîëêîâàíèåì èëè ñëîæèâ-
øåéñÿ ïðàâîïðèìåíèòåëüíîé ïðàêòèêîé, à òàêæå èñõîäÿ
èç ìåñòà äàííîãî àêòà â ñèñòåìå ïðàâîâûõ àêòîâ, Êîíñ-
òèòóöèîííûé Ñóä Ðîññèéñêîé Ôåäåðàöèè îáðàùàëñÿ ê
àíàëèçó ïîëîæåíèé Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè
êàê êðèòåðèþ òàêîé îöåíêè. 

Â ÷àñòíîñòè, â óêàçàííîì Ïîñòàíîâëåíèè îò 18 ÿíâà-
ðÿ 1996 ãîäà Êîíñòèòóöèîííûé Ñóä Ðîññèéñêîé Ôåäå-
ðàöèè ïðèøåë ê âûâîäó,÷òî ñàìî ïî ñåáå ïðàâî çàêîíî-
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ïîëíèòåëüíîãî îðãàíà ãîñóäàðñòâåííîé âëàñòè ñóáúåê-
òà Ðîññèéñêîé Ôåäåðàöèè èçáèðàëñÿ ãðàæäàíàìè, ïî-
ðÿäîê ôîðìèðîâàíèÿ èñïîëíèòåëüíîé âëàñòè ñóáúåêòîâ
Ðîññèéñêîé Ôåäåðàöèè íà îñíîâå ïðÿìîãî èçáðàíèÿ
ãëàâ àäìèíèñòðàöèé ïðåäóñìàòðèâàëñÿ â áîëüøèíñòâå
äåéñòâîâàâøèõ òîãäà óñòàâîâ ñóáúåêòîâ Ðîññèéñêîé
Ôåäåðàöèè. 

Ñëåäîâàòåëüíî,òåçèñ î ïðÿìûõ âûáîðàõ ãëàâû èñïîë-
íèòåëüíîãî îðãàíà ãîñóäàðñòâåííîé âëàñòè ñóáúåêòà
Ðîññèéñêîé Ôåäåðàöèè êàê î ïîðÿäêå,àäåêâàòíîì ñòàòü-
ÿì 3 è 32 Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè,- ïðè òîì
÷òî Êîíñòèòóöèîííûé Ñóä Ðîññèéñêîé Ôåäåðàöèè íå
ðàññìàòðèâàë âîïðîñ, âîçìîæíû ëè èíûå êîíñòèòóöèîí-
íî äîïóñòèìûå âàðèàíòû ïðàâîâîãî ðåãóëèðîâàíèÿ, íå
ïðîòèâîðå÷àùèå êîíñòèòóöèîííîìó ïðèíöèïó ñâîáîäíûõ
âûáîðîâ è îòâå÷àþùèå òðåáîâàíèÿì óðàâíîâåøèâàíèÿ
ïðèíöèïîâ äåìîêðàòèè è åäèíñòâà ñèñòåìû èñïîëíè-
òåëüíûõ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè,à òàêæå ïîëíî-
ìî÷èé Ðîññèéñêîé Ôåäåðàöèè è ïîëíîìî÷èé åå ñóáúåê-
òîâ, - íå ìîæåò áûòü èñòîëêîâàí êàê íåâîçìîæíîñòü óñ-
òàíîâëåíèÿ êàêîãî-ëèáî èíîãî ïîðÿäêà, óäîâëåòâîðÿþ-
ùåãî ñîäåðæàíèþ ïðàâà íà ñâîáîäíûå âûáîðû è òðåáî-
âàíèÿì î íåîáõîäèìîñòè äîñòàòî÷íîãî áàëàíñà óêàçàí-
íûõ êîíñòèòóöèîííûõ öåííîñòåé.

Âûÿâëåííàÿ êîíñòèòóöèîííî-ïðàâîâàÿ ïðèðîäà èíñ-
òèòóòà âûñøåãî äîëæíîñòíîãî ëèöà ñóáúåêòà Ðîññèéñêîé
Ôåäåðàöèè (ðóêîâîäèòåëÿ âûñøåãî èñïîëíèòåëüíîãî îð-
ãàíà ãîñóäàðñòâåííîé âëàñòè ñóáúåêòà Ðîññèéñêîé Ôå-
äåðàöèè) - ñ ó÷åòîì òîãî, ÷òî, êàê âûòåêàåò èç Êîíñòèòó-
öèè Ðîññèéñêîé Ôåäåðàöèè, îðãàíû ãîñóäàðñòâåííîé
âëàñòè â ñóáúåêòàõ Ðîññèéñêîé Ôåäåðàöèè ôîðìèðóþò-
ñÿ â îñíîâíîì íà òåõ æå ïðèíöèïàõ, ÷òî è ôåäåðàëüíûå,
- îáóñëîâëèâàåò âîçìîæíîñòü íàäåëåíèÿ ãðàæäàíèíà
Ðîññèéñêîé Ôåäåðàöèè ïîëíîìî÷èÿìè âûñøåãî äîëæ-
íîñòíîãî ëèöà ñóáúåêòà Ðîññèéñêîé Ôåäåðàöèè (ðóêî-
âîäèòåëÿ âûñøåãî èñïîëíèòåëüíîãî îðãàíà ãîñóäàð-
ñòâåííîé âëàñòè ñóáúåêòà Ðîññèéñêîé Ôåäåðàöèè) íå
îáÿçàòåëüíî òîëüêî ïîñðåäñòâîì ïðÿìûõ âûáîðîâ íàñå-
ëåíèåì ñóáúåêòà Ðîññèéñêîé Ôåäåðàöèè.

Ïðàâîâûå ïîçèöèè, ñôîðìóëèðîâàííûå â íàçâàííûõ
ðåøåíèÿõ,èìåþò çíà÷åíèå äëÿ îöåíêè êîíñòèòóöèîííîãî
ñòàòóñà âûñøåãî äîëæíîñòíîãî ëèöà ñóáúåêòà Ðîññèéñ-
êîé Ôåäåðàöèè â ìåõàíèçìå ðàçäåëåíèÿ ãîñóäàðñòâåí-
íîé âëàñòè â ñóáúåêòàõ Ðîññèéñêîé Ôåäåðàöèè. Âìåñòå
ñ òåì îíè íå ìîãóò áûòü â ïîëíîé ìåðå èñïîëüçîâàíû
äëÿ îöåíêè íîâîãî ïîðÿäêà íàäåëåíèÿ ïîëíîìî÷èÿìè
âûñøåãî äîëæíîñòíîãî ëèöà ñóáúåêòà Ðîññèéñêîé Ôå-
äåðàöèè, ïðåäïîëàãàþùåãî ó÷àñòèå â íåì êàê çàêîíîäà-
òåëüíîãî (ïðåäñòàâèòåëüíîãî) îðãàíà ãîñóäàðñòâåííîé
âëàñòè ñóáúåêòà Ðîññèéñêîé Ôåäåðàöèè, òàê è Ïðåçè-
äåíòà Ðîññèéñêîé Ôåäåðàöèè. 

Ïîñêîëüêó ïîëîæåíèÿ Êîíñòèòóöèè Ðîññèéñêîé Ôå-
äåðàöèè ïðîÿâëÿþò ñâîå ðåãóëÿòèâíîå âîçäåéñòâèå êàê
íåïîñðåäñòâåííî,òàê è ïîñðåäñòâîì êîíêðåòèçèðóþùèõ
èõ çàêîíîâ â îïðåäåëåííîé ñèñòåìå ïðàâîâîãî ðåãóëè-
ðîâàíèÿ, ïðèòîì â ðàçâèâàþùåìñÿ ñîöèàëüíî-èñòîðè-
÷åñêîì êîíòåêñòå, ïðàâîâûå ïîçèöèè, ñôîðìóëèðîâàí-
íûå Êîíñòèòóöèîííûì Ñóäîì Ðîññèéñêîé Ôåäåðàöèè â
ðåçóëüòàòå èíòåðïðåòàöèè, èñòîëêîâàíèÿ òåõ èëè èíûõ
ïîëîæåíèé Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè ïðèìå-
íèòåëüíî ê ïðîâåðÿâøåìóñÿ íîðìàòèâíîìó àêòó â ñèñòå-
ìå ïðåæíåãî ïðàâîâîãî ðåãóëèðîâàíèÿ è èìåâøåé ìåñ-
òî â òî âðåìÿ êîíñòèòóöèîííîé ïðàêòèêè, ìîãóò óòî÷-
íÿòüñÿ ëèáî èçìåíÿòüñÿ, ñ òåì ÷òîáû àäåêâàòíî âûÿâèòü
ñìûñë òåõ èëè èíûõ êîíñòèòóöèîííûõ íîðì, èõ áóêâó è
äóõ, ñ ó÷åòîì êîíêðåòíûõ ñîöèàëüíî-ïðàâîâûõ óñëîâèé
èõ ðåàëèçàöèè, âêëþ÷àÿ èçìåíåíèÿ â ñèñòåìå ïðàâîâî-
ãî ðåãóëèðîâàíèÿ. 

Òàê, ñîäåðæàùèéñÿ â Ïîñòàíîâëåíèè îò 18 ÿíâàðÿ
1996 ãîäà N 2-Ï âûâîä î òîì, ÷òî, ïî ñìûñëó ñòàòåé 3
(÷àñòü 2) è 32 Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè,
âûñøåå äîëæíîñòíîå ëèöî,ôîðìèðóþùåå îðãàí èñïîë-
íèòåëüíîé âëàñòè, ïîëó÷àåò ñâîé ìàíäàò íåïîñðåä-
ñòâåííî îò íàðîäà è ïåðåä íèì îòâåòñòâåííî, áûë ñäå-
ëàí ñ ó÷åòîì äåéñòâîâàâøåãî â òî âðåìÿ ïðàâîâîãî ðå-
ãóëèðîâàíèÿ: ñîãëàñíî Ôåäåðàëüíîìó çàêîíó îò 6 äå-
êàáðÿ 1994 ãîäà "Îá îñíîâíûõ ãàðàíòèÿõ èçáèðàòåëü-
íûõ ïðàâ ãðàæäàí Ðîññèéñêîé Ôåäåðàöèè" ãëàâà èñ-
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ùåïðèçíàííûå â ñîâðåìåííîì ïðàâîâîì ãîñóäàðñòâå
îñíîâíûå ïðàâà è ñâîáîäû ÷åëîâåêà íåîò÷óæäàåìû è
ïðèíàäëåæàò êàæäîìó îò ðîæäåíèÿ. 

Âûðàáàòûâàåìûå è ôîðìóëèðóåìûå â ðåøåíèÿõ Åâ-
ðîïåéñêîãî ñóäà ïî êîíêðåòíûì äåëàì ïðèíöèïû, êîòî-
ðûìè Ñóä ðóêîâîäñòâóåòñÿ ïðè îïðåäåëåíèè ñîäåðæà-
íèÿ êîíâåíöèîííûõ ïðàâ è òîëêîâàíèè íîðì Êîíâåíöèè,
ñòàíîâÿòñÿ ñîñòàâíîé ÷àñòüþ ïðåöåäåíòíîãî ïðàâà Ñî-
âåòà Åâðîïû êàê ìåæäóíàðîäíîé îðãàíèçàöèè. Õîòÿ ðå-
øåíèÿ Ñóäà ïî êîíêðåòíîìó äåëó â ñèëó ñàìîé Êîíâåí-
öèè îáÿçàòåëüíû ëèøü äëÿ ãîñóäàðñòâà-îòâåò÷èêà, îñ-
òàëüíûå ãîñóäàðñòâà-ó÷àñòíèêè, êàê ïðàâèëî, äîáðîâîëü-
íî ïðèíèìàþò èõ âî âíèìàíèå ïðè êîððåêòèðîâêå íàöè-
îíàëüíîãî çàêîíîäàòåëüñòâà è ïðàâîïðèìåíèòåëüíîé
ïðàêòèêè ñ òåì, ÷òîáû èçáåæàòü ðèñêà îêàçàòüñÿ â ðîëè
íàðóøèòåëÿ Êîíâåíöèè. Èìåííî òàêîé ïîäõîä ìîæåò
îáåñïå÷èòü íàèáîëüøóþ ýôôåêòèâíîñòü Êîíâåíöèè êàê
èíñòðóìåíòà åâðîïåéñêîãî êîíñòèòóöèîííîãî êîíòðîëÿ.

Èññëåäîâàòåëè ÷àñòî îòìå÷àþò, ÷òî Ñóä äîëæåí áûòü
äîñòóïåí äëÿ 800ìëí. ãðàæäàí åâðîïåéñêèõ ãîñóäàðñòâ;
ýòîò äîñòóï, õîòÿ áû ïîòåíöèàëüíî,äîëæåí áûòü îáåñïå-
÷åí íå òîëüêî íà áóìàãå, íî è íà ïðàêòèêå. È îáåñïå÷èòü
òàêóþ äîñòóïíîñòü ìîæåò òîëüêî ãåíåðàëèçàöèÿ ïîçèöèé
Ñóäà,âûñêàçàííûõ ïî óæå ðàññìîòðåííûì äåëàì,ïðèäà-
íèå èì ïðåâåíòèâíîãî õàðàêòåðà, ñ òåì, ÷òîáû èçáåæàòü
àíàëîãè÷íûõ íàðóøåíèé â áóäóùåì êàê ñî ñòîðîíû ãîñó-
äàðñòâà-îòâåò÷èêà, òàê è ñî ñòîðîíû äðóãèõ ãîñóäàðñòâ. 

Ê ñîæàëåíèþ, íå âñå ãîñóäàðñòâåííûå îðãàíû è ÷è-
íîâíèêè â Ðîññèè ðàçäåëÿþò ýòîò ïîäõîä; äåÿòåëüíîñòü
Ñóäà ðàññìàòðèâàåòñÿ ïîðîé èìåííî â òàêîì óçêîì, îã-
ðàíè÷èòåëüíîì êîíòåêñòå, òîëüêî ñ òî÷êè çðåíèÿ çàùèòû
ïðàâ îòäåëüíûõ ëèö, ÷üè æàëîáû áûëè ðàññìîòðåíû Åâ-
ðîïåéñêèì ñóäîì. Ïðè ýòîì âûïàäàþò èç ñôåðû çàùèòû
òå òûñÿ÷è ãðàæäàí,êîòîðûå ñòðàäàþò îò íàðóøåíèé àíà-
ëîãè÷íîãî õàðàêòåðà. 

Áîëåå òîãî, äî íåäàâíåãî âðåìåíè ïîçèöèÿ ìíîãèõ
ðîññèéñêèõ îôèöèàëüíûõ ëèö ñâîäèëàñü ê òîìó, ÷òî ðå-
øåíèÿ ÅÑÏ× íîñÿò ðåêîìåíäàòåëüíûé õàðàêòåð, ìû íå
ñâÿçàíû þðèñäèêöèåé Åâðîïåéñêîãî ñóäà. Ñåé÷àñ ñèòó-

Äîïóñòèìîñòü îòõîäà îò ðàíåå ïðèíÿòûõ ïðàâîâûõ ïî-
çèöèé ñôîðìóëèðîâàë è Åâðîïåéñêèé ñóä ïî ïðàâàì ÷å-
ëîâåêà,â ÷àñòíîñòè,ïî âîïðîñó î çàùèòå èìóùåñòâåííûõ
ïðàâ. 

4 .  Ï ð å ö å ä å í ò í î å  ï ð à â î  Å â ð î ï å é ñ ê î ã î  ñ ó ä à  ï î
ï ð à â à ì   ÷ å ë î â å ê à  è  å ã î  â ë è ÿ í è å  í à  ð î ñ ñ è é ñ ê ó þ  ï ð à-
â î â ó þ  ñ è ñ ò å ì ó  

Ìåñòî è çíà÷åíèå ðåøåíèé Åâðîïåéñêîãî ñóäà ïî
ïðàâàì ÷åëîâåêà â ïðàâîâîé ñèñòåìå Ðîññèè îïðåäåëÿ-
åòñÿ ïîëîæåíèÿìè Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè,
â ÷àñòíîñòè ÷àñòè ÷åòâåðòîé åå ñòàòüè 15, ñîãëàñíî êî-
òîðîé îáùåïðèçíàííûå ïðèíöèïû è íîðìû ìåæäóíàðîä-
íîãî ïðàâà ÿâëÿþòñÿ ñîñòàâíîé ÷àñòüþ ïðàâîâîé ñèñòå-
ìû Ðîññèè. Ñëåäîâàòåëüíî, âûðàáîòàííûå Åâðîïåéñêèì
ñóäîì â ïðåäåëàõ åãî êîìïåòåíöèè ïðèíöèïû ïðèìåíå-
íèÿ è òîëêîâàíèÿ ïîëîæåíèé Êîíâåíöèè î çàùèòå ïðàâ
÷åëîâåêà è îñíîâíûõ ñâîáîä îêàçûâàþòñÿ ñîñòàâíîé
÷àñòüþ ðîññèéñêîé ïðàâîâîé ñèñòåìû è âëèÿþò íà äàëü-
íåéøåå ðàçâèòèå êàê çàêîíîäàòåëüñòâà, òàê è ïðàêòèêè
åãî ïðèìåíåíèÿ.

Êðîìå òîãî, ïðàâî íà îáðàùåíèå â ìåæãîñóäàðñòâåí-
íûå îðãàíû (â òîì ÷èñëå â Åâðîïåéñêèé ñóä) ïðÿìî óñ-
òàíîâëåíî â Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè è ÿâëÿ-
åòñÿ, òàêèì îáðàçîì, ýëåìåíòîì êîíñòèòóöèîííî-ïðàâî-
âîãî ñòàòóñà ëè÷íîñòè. 

Êîíñòèòóöèîííûé Ñóä Ðîññèéñêîé Ôåäåðàöèè â ñâîåé
ïðàêòèêå èñõîäèò èç òîãî, ÷òî íîðìû Êîíñòèòóöèè Ðîñ-
ñèéñêîé Ôåäåðàöèè, çàêðåïëÿþùèå êîíêðåòíûå ïðàâà è
ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà, äîëæíû òîëêîâàòüñÿ
Êîíñòèòóöèîííûì Ñóäîì ñîãëàñíî îáùåïðèçíàííûì
ïðèíöèïàì è íîðìàì ìåæäóíàðîäíîãî ïðàâà, â òîì ÷èñ-
ëå - ñîãëàñíî íîðìàì Êîíâåíöèè î çàùèòå ïðàâ ÷åëîâå-
êà è îñíîâíûõ ñâîáîä â ñâåòå ðåøåíèé Åâðîïåéñêîãî ñó-
äà ïî êîíêðåòíûì äåëàì. Êîíñòèòóöèîííûé Ñóä çàùèùà-
åò îñíîâíûå ïðàâà, ãàðàíòèðóåìûå â Êîíñòèòóöèè, êîòî-
ðûå ïî ñóùåñòâó òàêèå æå, êàê è ïðàâà ÷åëîâåêà â Êîí-
âåíöèè, çà ñîáëþäåíèåì êîòîðîé ñëåäèò Ñòðàñáóðãñêèé
ñóä. È Êîíñòèòóöèÿ, è Êîíâåíöèÿ èñõîäÿò èç òîãî, ÷òî îá-
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Êîíñòèòóöèîííûé Ñóä ïðè èñïîëüçîâàíèè ðåøåíèé
ÅÑÏ× â ñâîåé ïðàêòèêå èñõîäèò èìåííî èç ðàñøèðèòåëü-
íîãî òîëêîâàíèÿ åãî êîìïåòåíöèè: îò ÷àñòíîãî ê îáùå-
ìó, îò êîíêðåòíîãî ê àáñòðàêòíîìó. Êîíñòèòóöèîííûé Ñóä
îáðàùàëñÿ ê ïðåöåäåíòíîìó ïðàâó Åâðîïåéñêîãî ñóäà
ïî ìíîãèì âîïðîñàì, â òîì ÷èñëå: î äîñòóïíîñòè è ýô-
ôåêòèâíîñòè ñðåäñòâ ïðàâîâîé çàùèòû íà íàöèîíàëüíîì
óðîâíå (Ïîñòàíîâëåíèå ïî äåëó "Êóäëà ïðîòèâ Ïîëü-
øè"), î ïðàâå íà ñâîáîäíûå âûáîðû ("Ãèòîíàñ è äðóãèå
ïðîòèâ Ãðåöèè", "Ìàòüå-Ìîýí è Êëåðôåéò ïðîòèâ Áåëü-
ãèè"); î ïðàâå íà ñâîáîäó ñëîâà ("Áîóìàí ïðîòèâ Ñîåäè-
íåííîãî Êîðîëåâñòâà"); îá îáåñïå÷åíèè ðàâåíñòâà ïóá-
ëè÷íî-ïðàâîâûõ îáðàçîâàíèé è ÷àñòíûõ ëèö â ïðîöåññå
èñïîëíèòåëüíîãî ïðîèçâîäñòâà ("Ñòðýí Ãðèê Ðèôàéíå-
ðèç è Ñòðàòèñ Àíäðåàäèñ ïðîòèâ Ãðåöèè"); î äàâíîñòè
ïðèâëå÷åíèÿ ê íàëîãîâîé îòâåòñòâåííîñòè ("Êîýì è äðó-
ãèå ïðîòèâ Áåëüãèè"); î ïðåäâàðèòåëüíîì ó÷àñòèè àäìè-
íèñòðàòèâíûõ îðãàíîâ â îñóùåñòâëåíèè þðèñäèêöèîí-
íîé ôóíêöèè "Ìàëèæ ïðîòèâ Ôðàíöèè", "Ãðàäèíåð ïðî-
òèâ Àâñòðèè"); îá óñòàíîâëåíèè ãàðàíòèé îò ïðîèçâîëü-
íîãî àðåñòà èëè çàêëþ÷åíèÿ ïîä ñòðàæó ("Ìþððåé ïðî-
òèâ Ñîåäèíåííîãî Êîðîëåâñòâà"); è ïî ìíîãèì äðóãèì. 

Îäíîé èç ïðè÷èí òàêîãî ÷àñòîãî îáðàùåíèÿ Êîíñòèòó-
öèîííîãî Ñóäà ê ïðàêòèêå ÅÑÏ×,ïîìèìî ïåðå÷èñëåííûõ,
ÿâëÿåòñÿ òåñíîå ïåðåïëåòåíèå òîëêîâàíèÿ íîðì Êîíâåí-
öèè ñ íîðìàìè Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè, êî-
òîðûå òàêæå íàïîëíÿþòñÿ òàêèì òîëêîâàíèåì è íà÷èíà-
þò îöåíèâàòüñÿ ñêâîçü åãî ïðèçìó. 

Â ïðèâåäåííûõ ïðèìåðàõ, êàê è âî ìíîãèõ äðóãèõ ñè-
òóàöèÿõ, Êîíñòèòóöèîííûé Ñóä ññûëàåòñÿ íà ðåøåíèÿ
ÅÑÏ×, ôàêòè÷åñêè îöåíèâàÿ èõ êàê èñòî÷íèêè ïðàâà. 

Ìíå óæå ïðèõîäèëîñü ãîâîðèòü î òîì, ê êàêèì ïîñëåä-
ñòâèÿì äîëæíî ïðèâîäèòü âûíåñåíèå Åâðîïåéñêèì ñóäîì
ðåøåíèÿ â îòíîøåíèè Ðîññèéñêîé Ôåäåðàöèè,ïðèçíàíèå
ÅÑÏ× ôàêòà íàðóøåíèÿ Ðîññèåé åå îáÿçàòåëüñòâ ïî Êîí-
âåíöèè. Âîïðîñ î ìåõàíèçìå ðåàëèçàöèè ðåøåíèé Åâðî-
ïåéñêîãî ñóäà äî ñèõ ïîð â ïîëíîé ìåðå íå ðåøåí. Åñëè
ðåøåíèÿ êàñàþòñÿ êîíêðåòíûõ äåë è èõ èñïîëíåíèå íå
òðåáóåò èçìåíåíèé â ïðàâîâîì ðåãóëèðîâàíèè, òî ïðåðî-

àöèÿ èçìåíèëàñü, îáÿçàòåëüíîñòü ðåøåíèé Ñóäà óæå íå
âûçûâàåò ñîìíåíèé, îäíàêî òåïåðü âîçíèê âîïðîñ î
ïðåäåëàõ äåéñòâèÿ òàêèõ ðåøåíèé. Ïî èçíà÷àëüíîìó çà-
ìûñëó, ðåøåíèÿ Ñóäà íå íîñÿò àáñòðàêòíîãî õàðàêòåðà;
Ñóä êîíñòàòèðóåò êîíêðåòíîå íàðóøåíèå è ïðèíèìàåò
êîíêðåòíûå, ïåðñîíàëèçèðîâàííûå ìåðû ïî åãî óñòðà-
íåíèþ. Îäíàêî â ïîñëåäíåå âðåìÿ, â ñâÿçè â òîì ÷èñëå
ñ óâåëè÷åíèåì êîëè÷åñòâà æàëîá, ìû âèäèì òåíäåíöèþ
ê ãåíåðàëèçàöèè ïðåöåäåíòíîãî ïðàâà Ñóäà: åñëè íàðó-
øåíèÿ îäíîòèïíû, åñëè ãîñóäàðñòâî, â íàðóøåíèå Êîí-
âåíöèè, íå ïðèíèìàåò ìåð äëÿ ïðåäîòâðàùåíèÿ, â ýòèõ
ñëó÷àÿõ ÅÑÏ× ñòðåìèòñÿ ê èçìåíåíèþ ñèòóàöèè ñ ïðà-
âàìè ÷åëîâåêà â áîëåå îáùåì ïëàíå, ðàç óæ ñàìî ãîñó-
äàðñòâî íà ýòîò ñ÷åò áåçäåéñòâóåò. Ñàì Ñóä íå ìîæåò
äàâàòü êîíêðåòíûõ ðåêîìåíäàöèé ïî èçìåíåíèþ íîðì
íàöèîíàëüíîãî çàêîíîäàòåëüñòâà, îäíàêî ýòî ìîæåò äå-
ëàòü Êîìèòåò ìèíèñòðîâ Ñîâåòà Åâðîïû,îòñëåæèâàÿ èñ-
ïîëíåíèå ðåøåíèé Åâðîïåéñêîãî ñóäà, ñ îäíîé ñòîðî-
íû, è ïîäûòîæèâàÿ (àíàëèçèðóÿ) ïîâòîðÿåìîñòü êîíñòà-
òèðóåìûõ Ñóäîì íàðóøåíèé. Ïðèìåðîì ðåàãèðîâàíèÿ
Êîìèòåòà ìèíèñòðîâ Ñîâåòà Åâðîïû íà ðÿä ðåøåíèé
ÅÑÏ×, âûíåñåííûõ ïî ñõîæèì äåëàì, ñòàëà ïðîìåæóòî÷-
íàÿ ðåçîëþöèÿ îò 8 ôåâðàëÿ 2006 ãîäà â îòíîøåíèè óñ-
òàíîâëåííîé â ðîññèéñêîì ïðîöåññóàëüíîì çàêîíîäà-
òåëüñòâå ïðîöåäóðû ïåðåñìîòðà ñóäåáíûõ ïîñòàíîâëå-
íèé â ïîðÿäêå íàäçîðà.

Íà íàöèîíàëüíîì æå óðîâíå ýòî ìîæåò äåëàòü Êîíñ-
òèòóöèîííûé Ñóä, ïðèíèìàÿ ðåøåíèÿ î íåñîîòâåòñòâèè
íîðìû çàêîíà Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè è
ìåæäóíàðîäíûì îáÿçàòåëüñòâàì Ðîññèè, åñëè íàðóøå-
íèå çàùèùàåìûõ Êîíâåíöèåé ïðàâ âûçâàíî èìåííî ñà-
ìîé íîðìîé çàêîíà, à íå ïîðÿäêîì åå ïðèìåíåíèÿ. 

Òåì íå ìåíåå, â ðÿäå ñëó÷àåâ, êàê ìû âèäèì, ãåíåðà-
ëèçàöèÿ ôóíêöèé Åâðîïåéñêîãî ñóäà ïðîÿâëÿåòñÿ è â
òîì, ÷òî â ðåøåíèÿõ ïî êîíêðåòíûì äåëàì îí óêàçûâàåò
íà íåäîñòàòêè íàöèîíàëüíîãî çàêîíîäàòåëüñòâà (Ïîñòà-
íîâëåíèÿ ïî äåëàì "Áðîíåðîâñêèé ïðîòèâ Ïîëüøè",
"Áðóìàðåñêó ïðîòèâ Ðóìûíèè", "Ñîâòðàíñàâòî ïðîòèâ
Óêðàèíû"). 
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Îäèí èç íàèáîëåå çíà÷èìûõ âîïðîñîâ â îáëàñòè çà-
ùèòû êîíñòèòóöèîííûõ ïðàâ â Ðîññèè,íà êîòîðûå îêàçà-
ëà âëèÿíèå ïðàêòèêà Åâðîïåéñêîãî ñóäà - êîíñòèòóöèîí-
íîå ïðàâî íà ñóäåáíóþ çàùèòó, â êîíòåêñòå ïðàâà íà
ñïðàâåäëèâîå ñóäåáíîå ðàçáèðàòåëüñòâî ñîãëàñíî ïóíê-
òó 1 ñòàòüè 6 Êîíâåíöèè. Ïîñêîëüêó Êîíâåíöèÿ ôîðìóëè-
ðóåò îõðàíÿåìûå ïðàâà è ñâîáîäû ëèøü â ñàìîì îáùåì
âèäå, Åâðîïåéñêèé ñóä ãèáêî ïîäõîäèò ê òîëêîâàíèþ åå
ïîëîæåíèé. Â ðåçóëüòàòå åãî òîëêîâàíèÿ íîðìû Êîíâåí-
öèè ñòàíîâÿòñÿ áîëåå îáúåìíûìè, è òàêèì îáðàçîì, â
÷àñòíîñòè, ïðåöåäåíòíàÿ ïðàêòèêà ÅÑÏ× ïî òîëêîâàíèþ
è ïðèìåíåíèþ ïðàâà íà ñïðàâåäëèâîå ñóäåáíîå ðàçáè-
ðàòåëüñòâî äàëà îïðåäåëåíèå, ïðîÿñíèëà è â íåêîòîðîé
ñòåïåíè ðàñøèðèëà ñôåðó ïðèìåíåíèÿ äàííîãî ïðàâà.
Òàêèì òîëêîâàíèåì Åâðîïåéñêîãî ñóäà ðóêîâîäñòâóåòñÿ
â íàñòîÿùåå âðåìÿ è Êîíñòèòóöèîííûé Ñóä Ðîññèéñêîé
Ôåäåðàöèè. 

Ê ýëåìåíòàì òàêîãî òîëêîâàíèÿ ìîæíî îòíåñòè, ïðåæ-
äå âñåãî, ïðàâî íà äîñòóï ê ïðàâîñóäèþ, à òàêæå ïðàâî
íà èñïîëíåíèå ñóäåáíûõ àêòîâ. 

Ïðîáëåìà íåèñïîëíåíèÿ ñóäåáíûõ àêòîâ ðîññèéñêèõ
ñóäîâ äîñòàòî÷íî ÷àñòî çàòðàãèâàåòñÿ Åâðîïåéñêèì ñó-
äîì â åãî ðåøåíèÿõ. Ýòà ïðîáëåìà ïðèîáðåëà ìàññî-
âûé, ñèñòåìíûé õàðàêòåð: áîëåå ïîëîâèíû îáðàùåíèé â
Ñóä ðîññèéñêèõ ãðàæäàí è þðèäè÷åñêèõ ëèö êàñàþòñÿ
èìåííî ïðîáëåìû íåèñïîëíåíèÿ ñóäåáíûõ ðåøåíèé. Â
òå÷åíèå 2002 - 2005 ã.ã. Åâðîïåéñêèé ñóä âûíåñ çíà÷è-
òåëüíîå êîëè÷åñòâî ðåøåíèé, â êîòîðûõ êîíñòàòèðîâà-
ëîñü íàðóøåíèå Ðîññèéñêîé Ôåäåðàöèåé ïóíêòà 1
ñòàòüè 6 Êîíâåíöèè âñëåäñòâèå íåèñïîëíåíèÿ ãîñóäàð-
ñòâîì ñóäåáíûõ àêòîâ ñóäîâ îáùåé þðèñäèêöèè è àðáèò-
ðàæíûõ ñóäîâ. 

Ïîñêîëüêó çäåñü èìåþò ìåñòî íå åäèíè÷íûå íàðóøå-
íèÿ, à èõ ñèñòåìà, òî ðåàêöèåé ãîñóäàðñòâà íà âûíåñåí-
íûå ðåøåíèÿ äîëæíà ñòàòü ñîâîêóïíîñòü ìåð ïî ïîâû-
øåíèþ ýôôåêòèâíîñòè èñïîëíåíèÿ ñóäåáíûõ àêòîâ. 

Âàæíîñòü, îñîáàÿ çíà÷èìîñòü ýòîé ïðîáëåìû íåîä-
íîêðàòíî ïîä÷åðêèâàåòñÿ è â ðåøåíèÿõ Êîíñòèòóöèîííî-
ãî Ñóäà. Âîïðîñ îá èñïîëíåíèè ñóäåáíûõ àêòîâ âîîáùå

ãàòèâà èõ èñïîëíåíèÿ ó Âåðõîâíîãî Ñóäà Ðîññèéñêîé Ôå-
äåðàöèè è Âûñøåãî Àðáèòðàæíîãî Ñóäà, êîòîðûå ïåðåñ-
ìàòðèâàþò ðåøåíèÿ ïî êîíêðåòíûì äåëàì, âûíåñåííûå
íàöèîíàëüíûìè ñóäàìè. Åñëè æå çàùèùàåìûå Êîíâåíöè-
åé ïðàâà è ñâîáîäû íàðóøåíû çàêîíîì, ïðèìåíåííûì â
êîíêðåòíîì äåëå,òî åñòü ðå÷ü èäåò î äåôåêòàõ çàêîíà,òî
âîïðîñ î åãî ñóäüáå, î ïðîâåðêå åãî êîíñòèòóöèîííîñòè
ðåøàåòñÿ Êîíñòèòóöèîííûì Ñóäîì. Ñåé÷àñ ïîäîáíàÿ ñè-
òóàöèÿ âîçíèêëà ïî ðåçóëüòàòàì âûíåñåíèÿ Åâðîïåéñêèì
ñóäîì ðÿäà ðåøåíèé â îòíîøåíèè ïðîöåäóðû ïåðåñìîò-
ðà ñóäåáíûõ ðåøåíèé â ïîðÿäêå íàäçîðà - âîïðîñ î ïðî-
âåðêå êîíñòèòóöèîííîñòè ðÿäà íîðì Ãðàæäàíñêîãî ïðî-
öåññóàëüíîãî êîäåêñà, ïîñâÿùåííûõ íàäçîðó, ïðèíÿò ê
ðàññìîòðåíèþ Êîíñòèòóöèîííûì Ñóäîì. 

Îäíàêî âëèÿíèå ïðåöåäåíòíîé ïðàêòèêè ÅÑÏ× íà çà-
êîíîäàòåëüñòâî è ïðàâîïðèìåíåíèå â Ðîññèéñêîé Ôåäå-
ðàöèè íå ñâîäèòñÿ òîëüêî ê îáîñíîâàíèþ ïîçèöèé Êîíñ-
òèòóöèîííîãî Ñóäà â åãî ðåøåíèÿõ, â òîì ÷èñëå, ïîçèöè-
ÿìè Åâðîïåéñêîãî ñóäà. Â äðóãèõ çâåíüÿõ ñóäåáíîé ñèñ-
òåìû òàêæå ïîñòåïåííî íàáëþäàåòñÿ äâèæåíèå â ñòîðî-
íó áåçóñëîâíîãî ïðèçíàíèÿ íîðìàòèâíîãî çíà÷åíèÿ ïðå-
öåäåíòîâ Åâðîïåéñêîãî ñóäà è îáÿçàííîñòè èõ ïðèìåíå-
íèÿ ñóäàìè ïðè ðàçðåøåíèè äåë: òàêèå òðåáîâàíèÿ áû-
ëè ñôîðìóëèðîâàíû â Èíôîðìàöèîííîì ïèñüìå Âûñøå-
ãî Àðáèòðàæíîãî Ñóäà îò 20äåêàáðÿ 1999 ã., â êîòîðîì
îí îáÿçàë íèæåñòîÿùèå àðáèòðàæíûå ñóäû ïðèíÿòü âî
âíèìàíèå òðåáîâàíèÿ ñòàòüè 6 Êîíâåíöèè â òîëêîâàíèè
ïðåöåäåíòîâ Åâðîïåéñêîãî ñóäà ïðè ðàññìîòðåíèè èñ-
êîâ; à òàêæå â Ïîñòàíîâëåíèè Ïëåíóìà Âåðõîâíîãî Ñóäà
Ðîññèéñêîé Ôåäåðàöèè îò 10îêòÿáðÿ 2003 ã. "Î ïðèìå-
íåíèè ñóäàìè îáùåé þðèñäèêöèè îáùåïðèçíàííûõ
ïðèíöèïîâ è íîðì ìåæäóíàðîäíîãî ïðàâà è ìåæäóíà-
ðîäíûõ äîãîâîðîâ Ðîññèéñêîé Ôåäåðàöèè", â êîòîðîì
Ïëåíóì óêàçàë íà íåïîñðåäñòâåííîå äåéñòâèå ïðàâ, çàê-
ðåïëåííûõ Êîíâåíöèåé, è íà îáÿçàòåëüíûé ó÷åò ïðàêòè-
êè Åâðîïåéñêîãî ñóäà ïðè ïðèìåíåíèè åå ïîëîæåíèé. 

Òàêèì îáðàçîì, ñôåðà ïðèìåíåíèÿ ïîëîæåíèé Êîí-
âåíöèè â åå ïðåöåäåíòíîì òîëêîâàíèè Åâðîïåéñêîãî ñó-
äà ñåé÷àñ îõâàòûâàåò âñþ ñóäåáíóþ ñèñòåìó. 
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íèå ìåð îòâåòñòâåííîñòè ê òåì ëèöàì, íà êîòîðûõ âîçëî-
æåíî èñïîëíåíèå, çà íåâûïîëíåíèå èõ îáÿçàííîñòåé, è
ýòè ìåðû äîëæíû áûòü ðåàëüíûìè è äåéñòâåííûìè. 

Åùå îäíèì ïðèìåðîì âëèÿíèÿ ïðèíöèïîâ,âûðàáîòàí-
íûõ Åâðîïåéñêèì ñóäîì, íà ïðàâîïðèìåíèòåëüíóþ ïðàê-
òèêó ðîññèéñêèõ ñóäîâ ÿâëÿåòñÿ ðåøåíèå âîïðîñà î êîì-
ïåíñàöèè ìîðàëüíîãî âðåäà â ñèëó ñòàòüè 41 Êîíâåíöèè.
Ðåøåíèÿ Ñóäà â ÷àñòè ïîäõîäà ê êîìïåíñàöèè çà ñòðà-
äàíèÿ, ïðè÷èíåííûå íàðóøåíèåì ãîñóäàðñòâîì-îòâåò÷è-
êîì åãî îáÿçàòåëüñòâ ñîãëàñíî Êîíâåíöèè, áåçóñëîâíî,
îêàçûâàþò âëèÿíèå íà ðîññèéñêóþ ïðàêòèêó âîçìåùåíèÿ
âðåäà, â òîì ÷èñëå ìîðàëüíîãî, ïðè÷èíåííîãî äåéñòâèÿ-
ìè (áåçäåéñòâèåì) ãîñóäàðñòâà â ëèöå åãî óïîëíîìî÷åí-
íûõ îðãàíîâ è äîëæíîñòíûõ ëèö. 

Äëÿ Åâðîïåéñêîãî ñóäà íåïðåìåííûì óñëîâèåì äëÿ
ïðèñóæäåíèÿ êîìïåíñàöèè ÿâëÿåòñÿ óñòàíîâëåíèå íàðó-
øåíèÿ ãîñóäàðñòâîì-îòâåò÷èêîì îäíîãî èç êîíâåíöèîí-
íûõ áëàã è ïðàâ. Ìû â ñâîåé ïðàêòèêå èñõîäèì èç íåîá-
õîäèìîñòè óñòàíîâëåíèÿ ôàêòà íàðóøåíèÿ ïðàâ ëèöà â ñó-
äåáíîì ðåøåíèè, áóäü òî ïðèãîâîð ñóäà èëè èíîå ðåøå-
íèå. È óñòàíîâëåíèå òàêîãî ïîðÿäêà äëÿ ðîññèéñêîé ïðà-
âîâîé ñèñòåìû ÿâèëîñü ïðîðûâîì, ïîòîìó ÷òî äî ñî-
îòâåòñòâóþùåé ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà îòâåò-
ñòâåííîñòü ãîñóäàðñòâà çà âðåä, ïðè÷èíåííûé äåéñòâèÿ-
ìè (áåçäåéñòâèåì) ãîñóäàðñòâåííûõ îðãàíîâ è äîëæíîñò-
íûõ ëèö,áàçèðîâàëàñü òîëüêî íà ïðèãîâîðå ñóäà,âûíåñåí-
íîì â îòíîøåíèè êîíêðåòíîãî ëèöà, íàïðèìåð, ñóäüè. Ñî-
îòâåòñòâóþùàÿ ïîçèöèÿ Êîíñòèòóöèîííîãî Ñóäà òðåáóåò
âíåñåíèÿ èçìåíåíèé â çàêîíîäàòåëüñòâî, íî, ñàìîå ãëàâ-
íîå, - èçìåíåíèÿ â ïðàâîñîçíàíèè êàê ãðàæäàí,òàê è ïðà-
âîïðèìåíèòåëåé, ôîðìèðîâàíèÿ ÷óâñòâà îòâåòñòâåííîñòè
ïîñëåäíèõ êàê çà äåéñòâèÿ, òàê è çà áåçäåéñòâèå ïðè âû-
ïîëíåíèè èõ íåïîñðåäñòâåííûõ ñëóæåáíûõ ôóíêöèé. 

Óñëîâèÿ ïðèñóæäåíèÿ Åâðîïåéñêèì ñóäîì êîìïåíñà-
öèè çà ñòðàäàíèÿ ëèøü ÷àñòè÷íî ñîâïàäàþò ñ óñòàíîâ-
ëåííûìè ðîññèéñêèì çàêîíîäàòåëüñòâîì óñëîâèÿìè îò-
âåòñòâåííîñòè ãîñóäàðñòâà çà âðåä, ïðè÷èíåííûé åãî îð-
ãàíàìè è äîëæíîñòíûìè ëèöàìè (ñòàòüè 151 è 1099
Ãðàæäàíñêîãî êîäåêñà),è Êîíñòèòóöèîííûé Ñóä íà îñíî-

ÿâëÿåòñÿ íàáîëåâøèì â Ðîññèè, îñîáåííî ðåøåíèé, âû-
íåñåííûõ ïî èñêàì ê Ðîññèéñêîé Ôåäåðàöèè. Êîíñòèòó-
öèîííûé Ñóä â ñâîèõ ïîñòàíîâëåíèÿõ óêàçûâàë, ÷òî ñó-
ùåñòâóþùèé ïîðÿäîê èñïîëíåíèÿ ñóäåáíûõ ðåøåíèé ïî
èñêàì ê ãîñóäàðñòâó íå ÿâëÿåòñÿ ýôôåêòèâíûì. À âñëå-
äñòâèå ýòîãî ñòàâèòñÿ ïîä óãðîçó ýôôåêòèâíîñòü ôóíê-
öèîíèðîâàíèÿ âñåé ñóäåáíîé ñèñòåìû, âåäü ïðîõîæäå-
íèå âñåõ ýòàïîâ ñóäîïðîèçâîäñòâà äëÿ ó÷àñòíèêîâ ïðî-
öåññà,êàê ïðàâèëî,ñâÿçàíî ñî çíà÷èòåëüíûìè çàòðàòàìè
ýìîöèîíàëüíîãî,âðåìåííîãî, äà è ôèíàíñîâîãî õàðàêòå-
ðà, è âñå ýòî çàòåì, ÷òîáû â ïîñëåäóþùåì èñïîëíåíèå
ýòîãî âûñòðàäàííîãî ñóäåáíîãî ðåøåíèÿ ðàçáèëîñü î
íåýôôåêòèâíîñòü ïðîöåäóðû èñïîëíåíèÿ. Ìåæäó òåì,
òðåáîâàíèÿ èìóùåñòâåííîãî õàðàêòåðà, âîïëîùåííûå â
ðåøåíèÿõ, ÿâëÿþòñÿ èìóùåñòâîì â ñâåòå ñòàòüè 1 Ïðî-
òîêîëà ¹ 1 ê Êîíâåíöèè è åå òîëêîâàíèÿ ÅÑÏ×. Âñå ýòî
íå ìîæåò íå ïðèâîäèòü ê ñíèæåíèþ äîâåðèÿ ãðàæäàí ê
ñâîåé ïðàâîâîé ñèñòåìå, ê ãîñóäàðñòâó â öåëîì, ê ñíè-
æåíèþ ïðàâîâîé çàùèùåííîñòè ãðàæäàí. 

Â íàöèîíàëüíîì ïðàâîñîçíàíèè, ê ñîæàëåíèþ, åùå
óêîðåíåíî óáåæäåíèå, ÷òî ïðàâîñóäèå, à òàêæå ïðàâî íà
ñóä, çàêàí÷èâàåòñÿ âûíåñåíèåì ðåøåíèÿ ñóäà è åãî
âñòóïëåíèåì â çàêîííóþ ñèëó. È ìíîãèì ðîññèéñêèì ÷è-
íîâíèêàì, äà è öåëûì ãîñóäàðñòâåííûì îðãàíàì, åùå
ïðåäñòîèò îñîçíàòü, ÷òî ïðàâî íà èñïîëíåíèå ñóäåáíîãî
ðåøåíèÿ ÿâëÿåòñÿ áåçóñëîâíûì ýëåìåíòîì ïðàâà íà
ñóä, â åãî òîëêîâàíèè Åâðîïåéñêèì ñóäîì, è ïðàâà íà ñó-
äåáíóþ çàùèòó, ñîãëàñíî ïðàâîâûì ïîçèöèÿì Êîíñòèòó-
öèîííîãî Ñóäà. Èíîå òîëêîâàíèå ïðèâîäèò ê íàðóøåíèþ
ãîñóäàðñòâîì åãî îáÿçàòåëüñòâ ñîãëàñíî Êîíâåíöèè. 

Êîíå÷íî, èçìåíåíèå âñåé ñèñòåìû èñïîëíåíèÿ íå ìî-
æåò áûòü îäíîìîìåíòíûì, çäåñü íåîáõîäèì êîìïëåêñ
ìåð,íàïðàâëåííûõ íà ñîâåðøåíñòâîâàíèå âñåé ñóäåáíîé
ñèñòåìû, è ñèñòåìû îðãàíîâ, îñóùåñòâëÿþùèõ èñïîëíå-
íèå, ñ òåì, ÷òîáû ðåàëèçàöèÿ ïðàâà íà ñóäåáíóþ çàùèòó
â êîíòåêñòå èñïîëíåíèÿ ñóäåáíûõ ðåøåíèé íå ïàðàëèçî-
âàëà äåÿòåëüíîñòü òåõ ãîñóäàðñòâåííûõ ñòðóêòóð, ðåøå-
íèÿ è äåéñòâèÿ êîòîðûõ ñòàëè ïðè÷èíîé âûíåñåíèÿ ñîîò-
âåòñòâóþùåãî ñóäåáíîãî ðåøåíèÿ. Íåîáõîäèìî ââåäå-
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Ìíå óæå ïðèõîäèëîñü âûñêàçûâàòüñÿ,÷òî íîâûå âûçî-
âû è óãðîçû ìåæäóíàðîäíîé è íàöèîíàëüíîé áåçîïàñ-
íîñòè äèêòóþò íåîáõîäèìîñòü èçìåíåíèÿ ìåæäóíàðîä-
íî-ïðàâîâûõ íîðì, êîòîðûå ðåãóëèðîâàëè áû íîâûå ÿâ-
ëåíèÿ è ïðîöåññû. Îäíàêî ýòè èçìåíåíèÿ íå äîëæíû
çàñëîíÿòü ãëàâíîãî - ÷åëîâåêà ñ åãî ïðàâàìè è ñâîáîäà-
ìè. Ñëåäóÿ ýòîé ïîçèöèè, Êîíñòèòóöèîííûé Ñóä íåîä-
íîêðàòíî ôîðìóëèðîâàë ïîçèöèþ, ñîãëàñíî êîòîðîé óñ-
òàíîâëåíèå îãðàíè÷åíèé ïðàâ è ñâîáîä äîëæíî áûòü ñî-
ðàçìåðíî çàùèùàåìûì Êîíâåíöèåé è çàêîíàìè öåííîñ-
òÿì ïðàâîâîãî ãîñóäàðñòâà. Ýòè îãðàíè÷åíèÿ äîëæíû
ó÷èòûâàòü íåîáõîäèìûé áàëàíñ èíòåðåñîâ ÷åëîâåêà, îá-
ùåñòâà è ãîñóäàðñòâà. 

Àíàëèç îáðàùåíèé ðîññèéñêèõ ãðàæäàí â Åâðîïåéñ-
êèé ñóä ïîçâîëÿåò âûÿâèòü íàèáîëåå áîëåçíåííûå,ïðîá-
ëåìíûå òî÷êè ðîññèéñêîãî çàêîíîäàòåëüñòâà è ïðàâîï-
ðèìåíèòåëüíîé ïðàêòèêè. Áîëåå ïîëîâèíû æàëîá, ïîäà-
âàåìûõ â Ñòðàñáóðã, êàñàþòñÿ äëèòåëüíîñòè ñóäåáíîãî
ðàçáèðàòåëüñòâà è íåèñïîëíåíèÿ ñóäåáíûõ ðåøåíèé,êî-
òîðûå ðàññìàòðèâàþòñÿ Åâðîïåéñêèì ñóäîì âî âçàè-
ìîñâÿçè è âçàèìîçàâèñèìîñòè. Äàëåå, ýòî æàëîáû, ñâÿ-
çàííûå ñ ðåàëèçàöèåé ïðàâ ëèö, â îòíîøåíèè êîòîðûõ
îñóùåñòâëÿåòñÿ óãîëîâíîå ïðåñëåäîâàíèå,à òàêæå æàëî-
áû, ñâÿçàííûå ñ ïåðåñìîòðîì ñóäåáíûõ àêòîâ â ïîðÿäêå
íàäçîðà â ñóäàõ îáùåé þðèñäèêöèè. 

Åñòü åùå îäíà îáùåðîññèéñêàÿ ïðîáëåìà,êîòîðàÿ âû-
ÿâëÿåòñÿ ïðè àíàëèçå òàêîãî áîëüøîãî ÷èñëà îáðàùåíèé
ðîññèéñêèõ ãðàæäàí â Åâðîïåéñêèé ñóä, - ýòî âîïðîñ îá
ýôôåêòèâíîñòè âíóòðèãîñóäàðñòâåííûõ ñðåäñòâ ïðàâî-
âîé çàùèòû. Ïîëîæåíèÿ Êîíâåíöèè îáÿçûâàþò çàÿâèòå-
ëåé, ïðåæäå ÷åì îáðàùàòüñÿ â Ñòðàñáóðãñêèé ñóä,ñíà÷à-
ëà èñ÷åðïàòü ñðåäñòâà ïðàâîâîé çàùèòû, äîñòàòî÷íûå è
äîñòóïíûå â íàöèîíàëüíîé ïðàâîâîé ñèñòåìå, à òàêæå
ïîçâîëÿþùèå ïîëó÷èòü êîìïåíñàöèþ çà äîïóùåííûå íà-
ðóøåíèÿ. Ñóùåñòâîâàíèå âíóòðèãîñóäàðñòâåííûõ
ñðåäñòâ ïðàâîâîé çàùèòû äîëæíî áûòü â äîñòàòî÷íîé
ñòåïåíè îïðåäåëåííûì íå òîëüêî òåîðåòè÷åñêè, íî è
ïðàêòè÷åñêè,èíà÷å îíè íå ìîãóò ñ÷èòàòüñÿ â äîñòàòî÷íîé
ñòåïåíè äîñòóïíûìè è ýôôåêòèâíûìè. Ïîñòàíîâëåíèå

âå ïîçèöèé ÅÑÏ× ýòè óñëîâèÿ ðàñøèðÿåò, ñîçäàâàÿ ñâî-
åãî ðîäà ìîñò ìåæäó åâðîïåéñêèì è ðîññèéñêèì ïîäõî-
äîì ê ýòîìó âîïðîñó. 

Âîïðîñ, êîòîðûé ðåãóëÿðíî âîçíèêàåò â äåÿòåëüíîñòè
Êîíñòèòóöèîííîãî Ñóäà,ïðè ðàññìîòðåíèè èì æàëîá çà-
ÿâèòåëåé: âîçìîæíî ëè ïðèñóæäåíèå êîìïåíñàöèè ìî-
ðàëüíîãî âðåäà çà òå âèäû íàðóøåíèé, çà êîòîðûå åå
ïðèñóæäàåò ÅÑÏ×, åñëè ðîññèéñêèì çàêîíîäàòåëüñòâîì
òàêàÿ êîìïåíñàöèÿ íå ïðåäóñìîòðåíà (íàïðèìåð, â ñâÿ-
çè ñ äëèòåëüíûì íåèñïîëíåíèåì ñóäåáíûõ ðåøåíèé,èëè
â ñâÿçè ñ íàðóøåíèåì ëþáûõ èìóùåñòâåííûõ ïðàâ, à íå
òîëüêî ïðåäóñìîòðåííûõ çàêîíîì)? È Êîíñòèòóöèîííûé
Ñóä, îïèðàÿñü íà âûðàáîòàííóþ Åâðîïåéñêèì ñóäîì ïî-
çèöèþ, íà íîðìû Êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è
îñíîâíûõ ñâîáîä, óòâåðäèòåëüíî îòâå÷àåò íà ýòîò âîï-
ðîñ, ïðåäîñòàâëÿÿ çàêîíîäàòåëþ ðåøèòü âîïðîñ î êîíê-
ðåòíûõ ìåõàíèçìàõ, â êîòîðûõ ýòî ïðàâî ëèöà ìîæåò
áûòü ðåàëèçîâàíî. 

Ñëåäóþùèé ïðèíöèï, ñôîðìóëèðîâàííûé Åâðîïåéñ-
êèì ñóäîì â åãî ðåøåíèÿõ è îêàçûâàþùèé ñóùåñòâåííîå
âëèÿíèå íà çàêîíîäàòåëüñòâî è ïðàêòèêó â Ðîññèè, - ýòî
ïðèíöèï ïðàâîâîé îïðåäåëåííîñòè, ïðîíèçûâàþùèé âñå
ïðåöåäåíòíîå ïðàâî Ñóäà. Ýòîò ïðèíöèï, íà êîòîðûé
îïèðàåòñÿ Åâðîïåéñêèé ñóä ïðè ðàññìîòðåíèè ñïîðîâ,
íàøåë îòðàæåíèå â âûðàáîòàííîì Êîíñòèòóöèîííûì Ñó-
äîì òðåáîâàíèè îïðåäåëåííîñòè, ÿñíîñòè è íåäâóñìûñ-
ëåííîñòè ïðàâîâîé íîðìû, êîòîðîå âûòåêàåò èç ïðèíöè-
ïà ðàâåíñòâà âñåõ ïåðåä çàêîíîì è ñóäîì. 

Îäíàêî, íóæíî ïðèçíàòü, ÷òî íå âñåãäà ïîçèöèÿ ÅÑÏ×
íàõîäèò áåçîãîâîðî÷íóþ ðåàëèçàöèþ è ïîíèìàíèå ñðå-
äè ðîññèéñêèõ îðãàíîâ. Åñòü áîëåçíåííûå òî÷êè âçàèìî-
äåéñòâèÿ, îäíîé èç êîòîðûõ, êîíå÷íî, ÿâëÿåòñÿ ïîçèöèÿ
ïî ñèòóàöèè â ×å÷åíñêîé Ðåñïóáëèêå. Êàê èçâåñòíî,Ðîñ-
ñèÿ ôîðìàëüíî íå çàÿâèëà î ïðèìåíåíèè ñòàòüè 15 Êîí-
âåíöèè â îòíîøåíèè òåððèòîðèè ×å÷íè, ÷òî íå íàëàãàåò
íà íåå îáÿçàòåëüñòâ,ïðåäóñìîòðåííûõ ïóíêòîì 3 ñòàòüè
15 - â âèäå îáÿçàííîñòè èíôîðìèðîâàòü Ãåíåðàëüíîãî
Ñåêðåòàðÿ Ñîâåòà Åâðîïû î ÷ðåçâû÷àéíûõ ìåðàõ è ïðè-
÷èíàõ èõ ïðèíÿòèÿ. 
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ðåñû âíóòðè ñòðàíû, íî îíè ïðåäïî÷èòàþò èäòè íàïðÿ-
ìóþ â Ñòðàñáóðã - ïî÷åìó? Äóìàþ,ýòî âîïðîñ äîâåðèÿ ê
íàöèîíàëüíîé ñèñòåìå ñóäåáíûõ è ïðàâîîõðàíèòåëüíûõ
îðãàíîâ,è çàäà÷à ãîñóäàðñòâà â ëèöå âûñøèõ, â òîì ÷èñ-
ëå ñóäåáíûõ, îðãàíîâ ãîñóäàðñòâåííîé âëàñòè, à òàêæå
ñóäîâ è ïðàâîîõðàíèòåëüíûõ îðãàíîâ íà ìåñòàõ - â ðàì-
êàõ ðåôîðìèðîâàíèÿ è ñîâåðøåíñòâîâàíèÿ âñåé ñèñòå-
ìû - ñäåëàòü âñå,÷òîáû ãðàæäàíèí ìîã è õîòåë ýòè âíóò-
ðåííèå ñðåäñòâà èñïîëüçîâàòü,è òîëüêî ïîòîì - â ñëó÷àå
íåîáõîäèìîñòè - îáðàùàòüñÿ â Åâðîïåéñêèé ñóä. Â ýòîì
ñëó÷àå è ïîòîê æàëîá ñóùåñòâåííî óìåíüøèòñÿ. 

Âìåñòå ñ òåì, íåîáõîäèìî ðàñøèðåíèå ïðîñâåòè-
òåëüñêîé ðàáîòû î äåÿòåëüíîñòè Åâðîïåéñêîãî ñóäà íå
òîëüêî äëÿ øèðîêîãî êðóãà ãðàæäàí,íî è ïðàâîïðèìåíè-
òåëåé íà âñåõ óðîâíÿõ, ÷üè äåéñòâèÿ îöåíèâàþòñÿ ÅÑÏ×
ñ òî÷êè çðåíèÿ ñîîòâåòñòâèÿ òðåáîâàíèÿì Êîíâåíöèè,îò-
íîñÿùèìñÿ ê ïðåäîñòàâëåíèþ ýôôåêòèâíûõ ñðåäñòâ
ïðàâîâîé çàùèòû. Íóæíî ñêàçàòü, ÷òî ïðàêòèêà Åâðî-
ïåéñêîãî ñóäà ðàñïðîñòðàíÿåòñÿ â Ðîññèè ðàçëè÷íûìè
ñïîñîáàìè: ïîìèìî íåïîñðåäñòâåííîé ïóáëèêàöèè ðå-
øåíèé â ÑÌÈ è èíòåðíåò-èçäàíèÿõ, òàêæå ïîñðåäñòâîì
ññûëêè íà íèõ ñîáñòâåííî â ðåøåíèÿõ ïðàâîïðèìåíè-
òåëüíûõ îðãàíîâ, â ïåðâóþ î÷åðåäü - Êîíñòèòóöèîííîãî
Ñóäà.

Ïåðåä Åâðîïåéñêèì ñóäîì, è ïåðåä âñåìè ñòðàíàìè-
ó÷àñòíèêàìè Êîíâåíöèè, â òîì ÷èñëå Ðîññèåé, ñòîèò
ïðîáëåìà âûáîðà êîíòðîëüíûõ ìåõàíèçìîâ, êîòîðûìè
åâðîïåéñêèå ãîñóäàðñòâà õîòÿò íàäåëèòü Ñóä: íåïîñðåä-
ñòâåííûé êîíòðîëü ïî îòíîøåíèþ ê êàæäîìó èçó÷àåìîìó
âîïðîñó (÷òî èìååò ìåñòî â äàííûé ìîìåíò), èëè êîíò-
ðîëü àáñòðàêòíûé,òî åñòü êîíòðîëü çà èñïîëíåíèåì îáÿ-
çàòåëüñòâ ãîñóäàðñòâ â ðàìêàõ Êîíâåíöèè, ïîñêîëüêó ñ
êàæäûì ãîäîì çíà÷èòåëüíî óâåëè÷èâàåòñÿ êîëè÷åñòâî
æàëîá îò âñåõ ãîñóäàðñòâ è ïîâòîðÿþòñÿ íàðóøåíèÿ, îá-
æàëóåìûå â ýòîì ïîòîêå. 

Êîíå÷íî, íåëüçÿ ñêàçàòü, ÷òî Êîíâåíöèÿ, â òîì ÷èñëå â
òîëêîâàíèè åå ïîëîæåíèé Åâðîïåéñêèì ñóäîì, ÿâëÿåòñÿ
áåçóñëîâíûì è àáñîëþòíûì èíñòðóìåíòîì âîçäåéñòâèÿ
íà ïðîáëåìó çàùèòû ïðàâ è ñâîáîä ÷åëîâåêà,âåäü çà ïå-

Åâðîïåéñêîãî ñóäà, âûíåñåííîå ïî äåëó "Èñàåâà ïðîòèâ
Ðîññèéñêîé Ôåäåðàöèè", âñêðûëî ýòè ðàçëè÷èÿ, ýòó ïðî-
ïàñòü ìåæäó òåîðåòè÷åñêèì çàêðåïëåíèåì è ïðàêòè÷åñ-
êîé ðåàëèçàöèåé òàêèõ ñðåäñòâ ïðàâîâîé çàùèòû. Åâðî-
ïåéñêèé ñóä â óêàçàííîì Ïîñòàíîâëåíèè óêàçàë,÷òî, õîòÿ
ðîññèéñêèì çàêîíîäàòåëüñòâîì â ïðèíöèïå ïðåäóñìîò-
ðåíû äâà îñíîâíûõ ñðåäñòâà ïðàâîâîé çàùèòû äëÿ æåðòâ
íåïðàâîìåðíûõ è ïðåñòóïíûõ äåéñòâèé,ñîâåðøåííûõ ãî-
ñóäàðñòâîì èëè åãî ïðåäñòàâèòåëÿìè, à èìåííî - ãðàæ-
äàíñêèé ïðîöåññ è óãîëîâíî-ïðàâîâûå ñðåäñòâà çàùèòû,
íî ïðè ýòîì íå áûëî ïðåäîñòàâëåíî íè îäíîãî ðåøåíèÿ
Âåðõîâíîãî Ñóäà èëè èíûõ ñóäîâ,â êîòîðûõ òå ñìîãëè áû
ðàññìîòðåòü ïî ñóùåñòâó òðåáîâàíèå, êàñàþùååñÿ ñî-
âåðøåíèÿ òÿæêîãî ïðåñòóïëåíèÿ, íå äîæäàâøèñü ðåçóëü-
òàòîâ óãîëîâíîãî ïðåñëåäîâàíèÿ. Ýòà ñèòóàöèÿ íå îòíî-
ñèòñÿ èñêëþ÷èòåëüíî ê ïîñëåäñòâèÿì ñîáûòèé â ×å÷íå,
îíà, ê ñîæàëåíèþ, ñóùåñòâóåò íà âñåé òåððèòîðèè Ðîñ-
ñèè, è âîïðîñ ýôôåêòèâíîñòè âíóòðèãîñóäàðñòâåííûõ
ñðåäñòâ ïðàâîâîé çàùèòû - îäèí èç íàèáîëåå îñòðûõ èç
òåõ,êîòîðûå áûëè çàòðîíóòû Ñòðàñáóðãñêèì Ñóäîì â åãî
ðåøåíèÿõ, âûíåñåííûõ ïðîòèâ Ðîññèè. 

È, êîíå÷íî, âàæíåéøåé çàäà÷åé íàøåãî ãîñóäàðñòâà
ïî èòîãàì ðàññìîòðåíèÿ Åâðîïåéñêèì ñóäîì æàëîá ïðî-
òèâ Ðîññèè ñòàíîâèòñÿ êàê êîððåêòèðîâêà çàêîíîäàòåëü-
ñòâà,êîòîðóþ íåîáõîäèìî ïðîâîäèòü, íå äîæèäàÿñü ìíî-
ãîêðàòíîãî ïîäòâåðæäåíèÿ Åâðîïåéñêèì ñóäîì ôàêòîâ
îäíîòèïíûõ íàðóøåíèé, òàê è îáåñïå÷åíèå ýôôåêòèâíûõ
âíóòðèãîñóäàðñòâåííûõ ñðåäñòâ ïðàâîâîé çàùèòû. Ýòè
äâà ìîìåíòà çà÷àñòóþ òåñíî ñâÿçàíû. Íåñìîòðÿ íà òî,
÷òî ðàñòóùåå êîëè÷åñòâî æàëîá ñâèäåòåëüñòâóåò î äîñ-
òóïíîñòè Ñóäà äëÿ ðîññèÿí - âîçíèêàåò ïîíèìàíèå ìåõà-
íèçìà è óñëîâèé îáðàùåíèÿ, - âñå ðàâíî ïîäàâëÿþùåå
áîëüøèíñòâî æàëîá îêàçûâàþòñÿ íåïðèåìëåìûìè (â
2005 ãîäó áûëî ïîäàíî ïî÷òè 8000 æàëîá, à ïðèçíàíû
ïðèåìëåìûìè îêîëî 100). Â áîëüøèíñòâå ñëó÷àåâ ýòî
ñâÿçàíî êàê ñ íåñîáëþäåíèåì ñðîêîâ îáðàùåíèÿ, òàê è
ñ íåèñ÷åðïàííîñòüþ âñåõ âíóòðåííèõ ñðåäñòâ ïðàâîâîé
çàùèòû. Ïî ñóòè, ãðàæäàíå îáðàùàþòñÿ â Åâðîïåéñêèé
ñóä, êîãäà åùå åñòü âîçìîæíîñòü îòñòàèâàòü ñâîè èíòå-
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P r e c e d e n t  C h a r a c t e r  o f  t h e  P o s i t i o n s  
o f  t h e  C o n s t i t u t i o n a l  C o u r t  o f  t h e  

R u s s i a n  F e d e r a t i o n

V .  Z o r k i n  
President of the Constitutional Court 

of the Russian Federation

Summary

J u d i c i a l  p r a c t i c e  o f  t h e  R u s s i a n  c o u r t s  a n d  p r e c e-
dent

The Constitutional Court of the Russian Federation pro-
vides with the binding and normative interpretation of the
Constitution. It ceases the action of the normative acts
which do not correspond to the Constitution and does not
allow its entry into the force, which serves as the indispens-
able condition of its constitutionality and has the normative
character and applies with precedent meaning. 

Thus, the Constitutional Court acts as the subject of con-
tradiction. Its positions which lose their judicial force as the
result of not recognizing them as constitutional, applies with
such a sphere of action, space and sphere of people as the
decisions of the normative organs, and, consequently, the
normative acts.

P r e c e d e n t  a n d  j u d i c i a l  p o s i t i o n s  o f  t h e
C o n s t i t u t i o n a l   C o u r t

In the Russian jurisdiction the decisions of the
Constitutional Court apply with the precedent character.
Actually, some of the characteristics of the decisions of the
Constitutional Court, which contain judicial positions, make
them closer tothe precedents. So, its decisions spread over
not only specific cases, but also over all similar cases and
apply with official character, which make their realization
obligatory all over the territory of the country. 

ðèîä åå äåéñòâèÿ åå ïîëîæåíèÿ íàðóøàëèñü íåîäíîê-
ðàòíî,â òîì ÷èñëå åå ïåðâîíà÷àëüíûìè ó÷àñòíèêàìè; îä-
íàêî ïðèíöèïèàëüíûì îòëè÷èåì Åâðîïåéñêîé êîíâåíöèè
îò äðóãèõ ìåæäóíàðîäíî-ïðàâîâûõ àêòîâ ÿâëÿåòñÿ òî,÷òî
íà îñíîâå åå ïîëîæåíèé ñîçäàí ìåõàíèçì êîíòðîëÿ çà
ñîáëþäåíèåì çàêðåïëåííûõ â íåé ïðàâ,÷òî õàðàêòåðèçó-
åò Êîíâåíöèþ êàê óíèêàëüíûé þðèäè÷åñêèé èíñòðó-
ìåíò, ïîòåíöèàë âîçäåéñòâèÿ êîòîðîãî íà íàöèîíàëüíûå
ïðàâîâûå ñèñòåìû ïðîäîëæàåò ðàñêðûâàòüñÿ. Ïîòåíöè-
àë ýòîò óñèëèâàåòñÿ ïðåöåäåíòíûì õàðàêòåðîì ðåøåíèé
Åâðîïåéñêîãî ñóäà, êîãäà åãî ïîçèöèè, ñôîðìóëèðîâàí-
íûå ïî äåëàì ïðîòèâ îòäåëüíûõ ãîñóäàðñòâ, ó÷èòûâàþò-
ñÿ â çàêîíîäàòåëüñòâå è ïðàâîïðèìåíèòåëüíîé ïðàêòèêå
âñåõ ñòðàí-ó÷àñòíèêîâ Åâðîïåéñêîé êîíâåíöèè. Ïðè
ýòîì è ñàì Ñóä àêòèâíî èñïîëüçóåò ðåøåíèÿ, âûíåñåí-
íûå ïî äåëàì ïðîòèâ îäíèõ ñòðàí-ó÷àñòíèêîâ, äëÿ ìîòè-
âàöèè ðåøåíèé ïî äåëàì ïðîòèâ äðóãèõ ãîñóäàðñòâ, ñâÿ-
çàííûõ Êîíâåíöèåé. 

Îäíàêî, åñëè äëÿ ñòðàí - ñòàðîæèëîâ Ñîâåòà Åâðîïû
Êîíâåíöèÿ óæå äàâíî âîøëà â ïëîòü è êðîâü, òî äëÿ íî-
âè÷êîâ, ê êîòîðûì ìîæíî ïîêà åùå îòíåñòè è Ðîññèþ,
ïðîöåññ èäåò ìåäëåííî è ïîñòåïåííî, íî çäåñü ãëàâíîå
- íåóêëîííîå ñëåäîâàíèå âûáðàííîìó íàïðàâëåíèþ äâè-
æåíèÿ. Ïðèçíàíèå Ðîññèåé êîìïåòåíöèè Åâðîïåéñêîãî
ñóäà îçíà÷àåò åå îáÿçàííîñòü êàê ãîñóäàðñòâà-îòâåò÷è-
êà ïðèíèìàòü ìåðû è èíäèâèäóàëüíîãî, è áîëåå îáùåãî
õàðàêòåðà. Êîíñòèòóöèîííûé Ñóä - ïîñðåäñòâîì îñóùå-
ñòâëåíèÿ ïðèñóùèõ åìó ïîëíîìî÷èé - îáåñïå÷èâàåò âçà-
èìîäåéñòâèå ìåæäó íàöèîíàëüíîé è ìåæäóíàðîäíîé
ïðàâîâûìè ñèñòåìàìè, ñïîñîáñòâóþò óïðî÷åíèþ ýòîãî
ïðîöåññà, ñîäåéñòâóåò âûïîëíåíèþ Ðîññèåé êàê ñóâå-
ðåííûì ãîñóäàðñòâîì ìåæäóíàðîäíî-ïðàâîâûõ îáÿçà-
òåëüñòâ, åå áîëåå àêòèâíîìó âõîæäåíèþ â ìåæäóíàðîä-
íîå ïðàâîâîå ïðîñòðàíñòâî, â òîì ÷èñëå â ïðàâîâîå ïî-
ëå Åâðîïû. 
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The place and essence of the decisions of the European
Court of the Human Rights in the legal system of Russia is
defined by the positions of the Constitution of the Russian
Federation, particularly, in Paragraph 4 of Article 15 accord-
ing towhich commonlyaccepted principles and norms of the
international law appear to be compound part of the legal
system of Russia. Hence, the principles of application and

interpretation of the Convention of the Human Rights
,
basic

freedoms comprise a part of the Russian legal system and
influence the further development of both the legislation
and the practice of its application.

The right to appeal to the inter-governmental organs (as
well as, to the European Court) is directly provided by the
Constitution of the Russian Federation and appears as the
element of constitutional-legal status of a person.

The Constitutional Court of the Russian Federation pro-
ceeds the norms of the Constitution of the Russian
Federation, which confirms specific rights and freedoms of
a person and a citizen, and must be interpreted by the
Constitutional Court according to the commonly accepted
principles and norms of the international law.

As a source of law, the decisions of the Constitutional
Court which contain legal positions, actually reflect a special
kind of lawmaking,occupy a special place in the general sys-
tem of the sources of law of Russia. The total decisions of
the Constitutional Court are connected with the interpreta-
tion of the Constitution,which maybe special and casual,also
in the rest of the cases, decided by the Constitutional Court
as well as while checking the constitutionality of the laws.
Judicial power of total decisions of the Constitutional Court
excesses the judicial power of any law; thus, it is practically
equal tothe judicial power of the Constitution which can not
be applied to the corresponding norms. It is adequate to
quote the American judge who says "Constitution is what the
judges tell about it". So, any interpretation of the supreme
law of the country, which is presented by the Constitutional
Court in its legal positions, applies with constitutional power.

T r a n s f o r m a t i o n  o f  t h e  l e g a l  p o s i t i o n s  o f  t h e
C o n s t i t u t i o n a l   C o u r t

The decisions of the Constitutional Court are final; they
are not appealable, and thus, can not be reconsidered.
Meanwhile, the Constitutional Court is not related with firm
framework of formerly adopted legal positions. This is stip-
ulated with the changes of everyday reality which can bring
todeviation from the formerly formed legal positions, as the
Constitutional Court adopts and interpretes the Constitution,
reveals not only the essence of the positions on each stage
of the development and thus, adjusts it tothe changing rela-
tions in the society ("alive law", "alive" Constitution). So, the
amendment of earlier formed legal positions does not mean
cancellation of formerly adopted decisions and does not
bring to reconsideration of the practice of the Constitutional
Court as a whole.

The European Court of Human Rights forms possibility to
reveal from the formally adopted legal position, particularly,
on the issue of protection of the property law.

P r e c e d e n t  l a w  o f  t h e  E u r o p e a n  C o u r t  o f  H u m a n  R i g h t s
a n d   i t s   i n f l u e n c e   o n   t h e   R u s s i a n   l e g a l   s y s t e m
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6) áåç ñîçäàíèÿ íåîáõîäèìûõ è äîñòàòî÷íûõ ïðåäïî-
ñûëîê è îïðåäåëåííîé öåííîñòíîé ñðåäû êîíñòèòóöèîí-
íîé äåìîêðàòèè, ñ ãëóáîêîé è âñåñòîðîííåé îöåíêîé
îñîáåííîñòåé ïåðåõîäíûõ ñèñòåì, íåâîçìîæíî ïðåîäî-
ëåòü èíåðöèþ ñèñòåìíûõ äåôîðìàöèé è ãàðàíòèðîâàòü
ðåàëüíûå êîíñòèòóöèîííûå ðàçâèòèÿ ïóòåì òàê íàçûâàå-
ìîãî "èìïîðòà äåìîêðàòèè".

Â íàñòîÿùåå âðåìÿ îäíîé èç ñòåðæíåâûõ çàäà÷
òðàíñôîðìîëîãèè ÿâëÿåòñÿ òî, êàê ó÷èòûâàòü óêàçàííûå
òåíäåíöèè â ïðåîáðàçóþùèõñÿ îáùåñòâåííûõ ñèñòåìàõ,
÷òîáû êîíñòèòóöèîííûå ðàçâèòèÿ ñîñòàâëÿëè áû îñíîâó
ïðîãðåññà îáùåñòâà è íå ñòàëè áû æåðòâîé òåêóùèõ ïî-
ëèòè÷åñêèõ èíòåðåñîâ. Äåëî â òîì, ÷òî â ïåðåõîäíûõ îá-
ùåñòâàõ îñíîâíûìè ïðîÿâëåíèÿìè èððàöèîíàëüíûõ ïðî-
öåññîâ â êîíñòèòóöèîííîé ïðàêòèêå ÿâëÿþòñÿ:

- èñêàæåííûå ïðåäñòàâëåíèÿ î äåìîêðàòèè è öåííîñò-
íîé ñèñòåìå ïðàâîâîãî ãîñóäàðñòâà1;

- ïðèìåíåíèå ýòèõ öåííîñòåé êàê çàâåñû äëÿ ïðèçâà-
íèÿ ê æèçíè âîëè âëàñòè;

- óñèëèÿ ïðåâðàòèòü ðàçëè÷íûå èíñòèòóòû âëàñòè,
ïðåññó è ñðåäñòâà ìàññîâîé èíôîðìàöèè â îðóäèå
âëàñòâîâàíèÿ;

- ñðàùåíèå âëàñòè è òåíåâîé ýêîíîìèêè è ýòèì ïóòåì,
ñ îäíîé ñòîðîíû, ïåðåðàñòàíèå êîððóïöèè â îñíîâíîé
êàïèòàë âëàñòè,ñ äðóãîé ñòîðîíû - ïîëèòèçàöèÿ òåíåâîé
ýêîíîìèêè;

- ôîðìèðîâàíèå íîâîé è íàèáîëåå îïàñíîé ñðåäû îã-
ðàíè÷åíèÿ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà ÷åðåç
ïîÿâëåíèÿ íåêîé ñðåäû ñòðàõà,íåäîâåðèÿ,áåçíàäåæíîñ-
òè,áåçíàêàçàííîñòè,óêîðåíåíèÿ ïîëèòè÷åñêîãî è áþðîê-
ðàòè÷åñêîãî öèíèçìà, êîòîðûå ïîðîþ ïðåïîäíîñÿòñÿ â
äåìîêðàòè÷åñêîé óïàêîâêå.

Âñå ýòî íå îãðàíè÷èâàåòñÿ ðàìêàìè êîíêðåòíûõ
äåéñòâèé, à ïðîíèêàåò âî âñå çâåíüÿ âëàñòè, ïðèîáðåòà-
åò çàêîíîäàòåëüíûå è ñòðóêòóðíûå êà÷åñòâà è îõâàòûâà-
åò âñþ ãîñóäàðñòâåííóþ ìàøèíó. Ñâèäåòåëüñòâîì ïî-

Ã .  À ð ó ò þ í ÿ í  
äîêòîð þðèäè÷åñêèõ íàóê,

ïðîôåññîð

Ó ã ð î ç û   ê î ð ï î ð à ò è â í î é  
äåìîêðàòèè

Ñîâðåìåííûå òåíäåíöèè ìèðîâûõ è åâðîïåéñêèõ
êîíñòèòóöèîííûõ ðàçâèòèé ïîçâîëÿþò ñäåëàòü ðÿä ïðèí-
öèïèàëüíûõ îáîáùåíèé, èç êîòîðûõ îñîáîãî âíèìàíèÿ
äîñòîéíû:

1) äåìîêðàòèÿ - íå èìåþùàÿ àëüòåðíàòèâû öåííîñòü
ñîöèàëüíîãî îáùåñòâà, êîòîðàÿ äèêòóåò ñâîè êðèòåðèè è
ïîäõîäû ê ïðàâîâîé ðåãëàìåíòàöèè îáùåñòâåííûõ îòíî-
øåíèé;

2) êîíñòèòóöèîííàÿ äåìîêðàòèÿ íàëè÷åñòâóåò òàì è â
òîé ìåðå, ãäå è â êàêîé ìåðå èìååò ìåñòî ðåàëüíîå ðàç-
äåëåíèå è áàëàíñ âëàñòåé, îïòèìàëüíàÿ äåöåíòðàëèçà-
öèÿ ïîëèòè÷åñêîé, ýêîíîìè÷åñêîé è àäìèíèñòðàòèâíîé
ñèë,íåçàâèñèìàÿ ñóäåáíàÿ ñèñòåìà,ñâîáîäíàÿ ïðåññà,
ãàðàíòèðîâàííûå, ñâîáîäíûå è ñïðàâåäëèâûå èçáèðà-
òåëüíûå ïðîöåññû, êîíòðîëèðóåìàÿ ãðàæäàíñêèì îá-
ùåñòâîì âëàñòü;

3) óñòàíîâëåíèå êîíñòèòóöèîíàëèçìà áåç íàäåæíîãî
ãàðàíòèðîâàíèÿ âåðõîâåíñòâà Êîíñòèòóöèè îñòàíåòñÿ
ëèøü äîáðûì ïîæåëàíèåì;

4) îáåñïå÷åíèå âåðõîâåíñòâà ïðàâà òðåáóåò ó÷èòû-
âàòü òàêæå ïðîáëåìû íàöèîíàëüíîé áåçîïàñíîñòè è íå-
îáõîäèìîñòü îïðåäåëåííîé ãàðìîíèè ìåæäó èíäèâèäó-
àëüíûìè è îáùåñòâåííûìè èíòåðåñàìè;

5) êîíñòèòóöèîííûå ðàçâèòèÿ íå ìîãóò ðàññìàòðè-
âàòüñÿ áåç íàäëåæàùåé ñèñòåìíîé îöåíêè è ó÷åòà ðàñ-
òóùåé ðîëè ìåæäóíàðîäíûõ ãëîáàëüíûõ è ðåãèîíàëüíûõ
ïðàâîâûõ ñèñòåì;
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1 Îá ýòîì ñâèäåòåëüñòâóþò òàêæå èñïîëüçóåìûå â ïîñëåäíåå âðåìÿ ïîëèòèêàìè
è íåêîòîðûìè èññëåäîâàòåëÿìè òàêèå èñêàæåííûå ïîíÿòèÿ, êàê “ïåðåõîäíàÿ
äåìîêðàòèÿ”, “íàöèîíàëüíàÿ äåìîêðàòèÿ”, “÷àñòè÷íàÿ äåìîêðàòèÿ” è ò.ä. 



òåõ îñíîâíûõ ïîêàçàòåëåé, êîòîðûå ÿâëÿþòñÿ îòðàæåíè-
åì öåííîñòíîé îñíîâû ïðàâîâîãî ïðîñòðàíñòâà ýòèõ
ñòðàí;

2) åñëè â ñòðàíàõ ïåðâûõ äâóõ ãðóïï îáùàÿ äèíàìèêà
äåìîêðàòè÷åñêèõ è ïðàâîâûõ ïðîöåññîâ â îñíîâíîì ïî-
ëîæèòåëüíàÿ, òî â ñòðàíàõ ÑÍÃ íå òîëüêî óðîâåíü î÷åíü
íèçêèé, íî è äèíàìèêà îòðèöàòåëüíàÿ;

3) ïðèâåäåííàÿ ñòàòèñòèêà ñâèäåòåëüñòâóåò î òîì,÷òî
â ñòðàíàõ ÑÍÃ îáùååâðîïåéñêèå ïðàâîâûå ïðèíöèïû
îïðåäåëåííî äåôîðìèðóþòñÿ â ðåàëüíîé æèçíè è íå ÿâ-
ëÿþòñÿ äîìèíèðóþùèìè õàðàêòåðèñòèêàìè ñîöèàëüíîé
äåéñòâèòåëüíîñòè.

È êîëè÷åñòâåííûé, è êà÷åñòâåííûé àíàëèç ñóùåñòâó-
þùèõ ðåàëèé â ñòðàíàõ-÷ëåíàõ ÑÍÃ ñâèäåòåëüñòâóåò, ÷òî
ïóòåì ñëèÿíèÿ ïîëèòè÷åñêîé, ýêîíîìè÷åñêîé è àäìèíè-
ñòðàòèâíîé ñèë ôîðìèðóåòñÿ íåêàÿ "êîðïîðàòèâíàÿ äå-
ìîêðàòè÷åñêàÿ ñèñòåìà", êîòîðàÿ ñâîèì õàðàêòåðîì èñ-
êàæåíà,èãíîðèðóåò ïðèíöèï âåðõîâåíñòâà ïðàâà,îñíîâà-
íà íà òåíåâîé ýêîíîìèêå è ðåàëèÿõ àáñîëþòèçàöèè
âëàñòè.

Â ÷åì ïðè÷èíà ïðîÿâëåíèÿ ýòèõ ñèñòåìíûõ äåôîðìà-
öèé? Ìîãó âûäåëèòü íåñêîëüêî îñíîâíûõ:

1) èíåðöèÿ ìûøëåíèÿ,ìåíòàëèòåòà è íåäîñòàòîê ïðà-
âîâîé, êîíñòèòóöèîííîé êóëüòóðû. Äåëî â òîì, ÷òî íå
òîëüêî íåâîçìîæíî ïåðåïðûãíóòü ÷åðåç âåêà, íî è ÷àñòî
èìïîðòèðóåìàÿ äåìîêðàòèÿ, ñòàëêèâàÿñü ñ ðîñòêàìè
ñðåäíåâåêîâîé öåííîñòíîé ñèñòåìû, ñóùåñòâåííî äå-
ôîðìèðóåòñÿ;

2) íèçêèé óðîâåíü ïðàâîñîçíàíèÿ è íåäîñòàòî÷íàÿ ïî-
ëèòè÷åñêàÿ âîëÿ ãîñóäàðñòâåííîé âëàñòè â îñóùåñòâëå-
íèè äåìîêðàòè÷åñêèõ ïåðåìåí;

3) íåäîñòàòî÷íàÿ äååñïîñîáíîñòü äåìîêðàòè÷åñêèõ
ãîñóäàðñòâåííûõ ñòðóêòóð è íåñîâåðøåíñòâî ïîëèòè÷åñ-
êèõ èíñòèòóòîâ;

4) íåóäîâëåòâîðèòåëüíûå êîíñòèòóöèîííûå è çàêîíî-
äàòåëüíûå ðåøåíèÿ, èñêàæåííîå âîñïðèÿòèå è ðåàëèçà-
öèÿ îñíîâîïîëàãàþùèõ ïðèíöèïîâ êîíñòèòóöèîííîé äå-
ìîêðàòèè â çàêîíîäàòåëüíîé ïîëèòèêå è ïðàâîïðèìåíè-
òåëüíîé ïðàêòèêå;

äîáíîé äåéñòâèòåëüíîñòè ÿâëÿåòñÿ ðÿä àíàëèçîâ, ïðåäñ-
òàâëåííûõ, â ÷àñòíîñòè, îðãàíèçàöèåé Äîì ñâîáîäû
ÑØÀ2. Äîñòîéíà âíèìàíèÿ,â ïåðâóþ î÷åðåäü,òà äåéñòâè-
òåëüíîñòü, ÷òî íà÷èíàÿ ñ 70-õ ãîäîâ ïðîøëîãî ñòîëåòèÿ
äåìîêðàòè÷åñêèå ðàçâèòèÿ íà ìåæäóíàðîäíîì óðîâíå
êîíñòàòèðîâàëè ñåðüåçíûå ðåçóëüòàòû. Íàïðèìåð, åñëè
â 1974 ãîäó ñâîáîäíûå ñòðàíû ñîñòàâëÿëè 27 ïðîöåíòîâ
îò îáùåãî ÷èñëà, íåñâîáîäíûå - 41 ïðîöåíò, òî â íàñòî-
ÿùåå âðåìÿ êàðòèíà äèàìåòðàëüíî ïðîòèâîïîëîæíàÿ -
46 è 26 ïðîöåíòîâ.

Ðåçóëüòàòû ýòîãî àíàëèçà ïîêàçûâàþò òàêæå, ÷òî åñëè
â ñòðàíàõ Åâðîïåéñêîãî ñîþçà çà ïîñëåäíèå ñåìü ëåò
îáùèå õàðàêòåðèñòèêè äåìîêðàòè÷åñêèõ ïðîöåññîâ
óëó÷øèëèñü íà 4,4 ïðîöåíòîâ, â áàëêàíñêèõ ñòðàíàõ, íå
ÿâëÿþùèõñÿ ÷ëåíàìè ÅÑ, - íà 12,1 ïðîöåíòîâ, òî â ñòðà-
íàõ ÑÍÃ îíè óõóäøèëèñü íà 8, 1 ïðîöåíòîâ. Ýòî â òîì
ñëó÷àå, êîãäà èíòåãðàëüíûé ïîêàçàòåëü äåìîêðàòè÷åñêî-
ãî ðàçâèòèÿ â òðåòüåé ãðóïïå óñòóïàåò ïåðâîé â 2.83 ðà-
çà, à âòîðîé ãðóïïå - â 1.46 ðàç. Â ñòðàíàõ ÑÍÃ â 1997-
2006 ãîäàõ ðåéòèíã èçáèðàòåëüíûõ ïðîöåññîâ óïàë íà 12
ïðîöåíòîâ, íåçàâèñèìîñòü ñðåäñòâ ìàññîâîé èíôîðìà-
öèè ñîêðàòèëàñü íà 9, 8 ïðîöåíòîâ, óðîâåíü ïðàâëåíèÿ
ïîíèçèëñÿ íà 13 ïðîöåíòîâ, ñóäåáíàÿ ñèñòåìà íàõîäèò-
ñÿ â ãëóáîêîì êðèçèñå è åå íåçàâèñèìîñòü ñîêðàòèëàñü
íà 10,8 ïðîöåíòîâ, óðîâåíü êîððóïöèè ïîâûñèëñÿ íà 4,8
ïðîöåíòîâ. Ïðè ýòîì, ïî ñðàâíåíèþ ñ ÷ëåíàìè ÅÑ, â
ñòðàíàõ ÑÍÃ ñðåäíèé ðåéòèíã èçáèðàòåëüíûõ ïðîöåññîâ
íèæå â 3.64 ðàçà, óðîâåíü ðàçâèòèÿ ãðàæäàíñêîãî îáùå-
ñòâà óñòóïàåò â 3.25 ðàçà,íåçàâèñèìîñòü ÑÌÈ - â 3.1 ðà-
çà, óðîâåíü íåçàâèñèìîñòè ñóäåáíîé ñèñòåìû - â 3.11
ðàçà, à óðîâåíü êîððóïöèè âûøå â 1.98 ðàçà3.

Êàêèå îáùèå âûâîäû ìîæíî ñäåëàòü èç ýòîé êàðòèíû?
1) ñôîðìèðîâàëèñü òðè êà÷åñòâåííî ðàçíûå ãðóïïû

ñðåäè ñòðàí ÅÑ è Ñîâåòà Åâðîïû ñ ðàçíûìè óðîâíÿìè
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2 Â ÷àñòíîñòè,ñì.: www.freedomhouse.org: NATIONS IN TRANSIT 2006. Íåñìîòðÿ
íà òî, ÷òî ìíîãèå îñïàðèâàþò ìåòîäèêó ïðèâåäåííûõ àíàëèçîâ, òàê èëè èíà÷å
æèçíü ïîêàçûâàåò, ÷òî ïðèâåäåííûå ðåéòèíãîâûå îöåíêè è îáùèå òåíäåíöèè
íåäàëåêè îò ðåàëüíîé äåéñòâèòåëüíîñòè. 

3 Ïî ñðàâíåíèþ ñ äðóãèìè ñòðàíàìè ÑÍÃ â Àðìåíèè ýòè ïîêàçàòåëè â íåêîòî-
ðîé ñòåïåíè èìåþò ïîëîæèòåëüíóþ äèíàìèêó è óðîâåíü. Îäíàêî íàøè âûâîäû
êàñàþòñÿ îáùåãî ÿâëåíèÿ è òåíäåíöèé â óñëîâèÿõ òðàíñôîðìàöèè.



ñàìîñòîÿòåëüíàÿ âëàñòü, à ðû÷àã âëàñòè, ãäå ïðåññà
ïðåâðàùàåòñÿ èç ñâîáîäû ñëîâà â èíñòðóìåíò òåððîðà.
Îñíîâíîé ïóòü èçáåæàíèÿ ïîäîáíûõ óãðîç - èñêëþ÷åíèå
ñëèÿíèÿ ïîëèòè÷åñêèõ, ýêîíîìè÷åñêèõ è àäìèíèñòðàòèâ-
íûõ ñèë è åñòåñòâåííîå ñòàíîâëåíèå ïîëèòè÷åñêèõ
ñòðóêòóð îáùåñòâà.

Ïåðåäîâèöà ôðàíöóçñêîé ãàçåòû "le Mond D iplomatik"
ìàðòîâñêîãî íîìåðà 624 2006 ãîäà, áûëà ïîñâÿùåíà îä-
íîé âàæíîé çàäà÷å - êàêîâû îñíîâíûå êðèòåðèè äåìîê-
ðàòèè. Â ñëó÷àå ïîäîáíîé ïîñòàíîâêè âîïðîñà â ïåðå-
õîäíûõ îáùåñòâàõ áóäåò äåéñòâîâàòü ïðèíöèï "ñêîëüêî
âîïðîñîâ - ñòîëüêî îòâåòîâ". Îòâåò óïîìÿíóòîé ãàçåòû,
îäíàêî, ïî íàøåìó ìíåíèþ, ïîëíûé è èñ÷åðïûâàþùèé.
Ýòèõ êðèòåðèåâ ïÿòü:

- ñâîáîäíûå è ñïðàâåäëèâûå âûáîðû;
- îðãàíèçîâàííàÿ è ñâîáîäíàÿ îïïîçèöèÿ;
- âîçìîæíîñòü ðåàëüíîé àëüòåðíàòèâíîé çàìåíû 
âëàñòè;

- íåçàâèñèìàÿ ñóäåáíàÿ ñèñòåìà;
- íåçàâèñèìàÿ ïðåññà.
Êàæäóþ èç óêàçàííûõ êðèòåðèåâ ìîæíî òî÷íî îõàðàê-

òåðèçîâàòü ìíîæåñòâîì èíäèêàòîðîâ è ñîçäàòü îáîáùåí-
íóþ, èíòåãðàëüíóþ êàðòèíó äåìîêðàòèè, êàê ýòî äåëàåòñÿ
â ñëó÷àå îðãàíèçàöèè "Äîì ñâîáîäû". Îäíàêî çäåñü äîñ-
òîéíî âíèìàíèÿ ñëåäóþùåå âàæíîå îáñòîÿòåëüñòâî. Ýòè
êðèòåðèè âçàèìîîáóñëîâëåíû, îäèí íå ñóùåñòâóåò íåçà-
âèñèìî äðóã îò äðóãà, âñå îñòàëüíûå êà÷åñòâà äåìîêðà-
òèè ïðîèçâîäíû îò íèõ èëè îáóñëîâëåíû èìè. Îòñóòñòâèå
èëè èçóâå÷åííîå ñîñòîÿíèå ëþáîãî èç íèõ ñâèäåòåëü-
ñòâóåò îá èñêàæåíèÿõ äåìîêðàòèè. Ýòè êðèòåðèè ëåæàò
òàêæå â îñíîâå äâóõ ñòåðæíåâûõ öåëåé Åâðîïåéñêîé öè-
âèëèçàöèè - ñâîáîäíàÿ êîíêóðåíòíàÿ ðûíî÷íàÿ ýêîíîìè-
êà è ïðåäñòàâèòåëüíàÿ äåìîêðàòèÿ. Íà ýòè öåëè íàïðàâ-
ëåíû âñå Åâðîïåéñêèå êîíöåïòóàëüíûå èíèöèàòèâû.

Íà êàêèõ öåííîñòÿõ áàçèðóåòñÿ îáùåñòâåííàÿ ñèñòå-
ìà ñîâðåìåííîé Åâðîïû? Ýòî, ïðåæäå âñåãî: ÷åëîâå÷åñ-
êîå äîñòîèíñòâî, ñâîáîäà, äåìîêðàòèÿ, ðàâåíñòâî, âåðõî-
âåíñòâî ïðàâà è óâàæåíèå ïðàâ ÷åëîâåêà. Îäíàêî çàê-
ðåïëåíèÿ ýòèõ öåííîñòåé íà êîíñòèòóöèîííîì óðîâíå

5) èììóííàÿ íåäîñòàòî÷íîñòü îáùåñòâåííîé ñèñòåìû,
óãëóáëåíèå îòðèöàòåëüíûõ ñîöèàëüíûõ òåíäåíöèé è èð-
ðàöèîíàëüíûõ ïðîöåññîâ ïî ïðè÷èíå íåóäîâëåòâîðè-
òåëüíîãî ðåøåíèÿ èìåþùèõñÿ ïðîáëåì;

6) îáúåêòèâíûå òðóäíîñòè ñèñòåìíîãî ðàñïàäà -
ïðåâðàùåíèÿ èç ÷àñòè â öåëîå è îäíîâðåìåííîãî ðåøå-
íèÿ çàäà÷ ñèñòåìíîé òðàíñôîðìàöèè, êîòîðûå â ñòðàíàõ
Âîñòî÷íîé Åâðîïû èìåëè èíîé õàðàêòåð è ò.ä.

Êîðïîðàòèâíàÿ äåìîêðàòèÿ áîëåå îïàñíà äëÿ îáùåñò-
âåííîé ñèñòåìû,÷åì òîòàëèòàðíàÿ ñèñòåìà, êîòîðàÿ èìå-
åò ñâîè îïðåäåëåííûå ïðàâèëà è ïî ñâîåé ñóòè òàêæå íî-
ñèò èððàöèîíàëüíûé õàðàêòåð, îäíàêî íå ïîñòðîåíà íà
èñêàæåííûõ íà ïðàêòèêå êîíñòèòóöèîííûõ öåííîñòÿõ. Îñ-
íîâíàÿ óãðîçà êîðïîðàòèâíîé äåìîêðàòèè çàêëþ÷àåòñÿ
èìåííî â òîì, ÷òî äåìîêðàòè÷åñêèå öåííîñòè ìóòèðóþò-
ñÿ, òåðÿþò ñâîå çíà÷åíèå, ñòàíîâÿòñÿ äëÿ îáùåñòâà íå
òîëüêî íåïðèåìëåìûìè, íî è îïàñíûìè. Ýòîìó ñïîñîá-
ñòâóþò òàêæå íèçêèé óðîâåíü ïðàâîñîçíàíèÿ îáùåñòâà,
òÿæåëîå ñîöèàëüíîå ïîëîæåíèå, âûñîêèé óðîâåíü áåçðà-
áîòèöû è ò. ä. Â óñëîâèÿõ òåíåâûõ ýêîíîìè÷åñêèõ îòíî-
øåíèé èíäèâèä âûñòóïàåò íå êàê ïîëíîöåííûé äîãîâîð-
íîé ñóáúåêò ñî ñâîèìè åñòåñòâåííûìè ïðàâàìè,à êàê çà-
âèñÿùåå îò âîëè è ïîäàÿíèÿ ðàáîòîäàòåëÿ ñðåäñòâî ïðî-
èçâîäñòâà. Ýòî êà÷åñòâî, õàðàêòåðíîå äëÿ ôåîäàëüíûõ
îáùåñòâåííûõ îòíîøåíèé, êîòîðîå ïðèîáðåòàåò íîâóþ
ôîðìó è îêðàñêó â äåìîêðàòè÷åñêîé óïàêîâêå.

Îäíîé èç íàèáîëüøèõ îïàñíîñòåé êîðïîðàòèâíîé äå-
ìîêðàòèè ÿâëÿåòñÿ òàêæå òî, ÷òî öåííîñòè, ïîäâåðãøèå-
ñÿ ìóòàöèè,â óñëîâèÿõ ñáîÿ èììóííîé ñèñòåìû îáùåñò-
âà ñòàíîâÿòñÿ âîñïðîèçâîäèìûìè. 

Ýòî áîëåå îïàñíàÿ ôàçà, êîãäà èððàöèîíàëüíûå ðàç-
âèòèÿ íîñÿò ïðîãðåññèðóþùèé õàðàêòåð è èñêëþ÷àþò
âîññòàíîâëåíèå æèçíåñïîñîáíîñòè ñèñòåìû ýâîëþöèîí-
íûì ïóòåì,à èñòèííûå öåííîñòè ñòàíîâÿòñÿ íåâîñòðåáî-
âàííûìè. Ýòî â òîé èëè èíîé ìåðå èìååò ìåñòî â òåõ
ñòðàíàõ, ãäå ïîëèòè÷åñêèå èíñòèòóòû òàêæå ôîðìèðóþò-
ñÿ ïî ïðèíöèïàì êîðïîðàòèâíîé äåìîêðàòèè, ãäå ïàðàë-
ëåëüíî ñ òåíåâîé ýêîíîìèêîé ñòàíîâÿòñÿ òåíåâûìè òàê-
æå ïîëèòè÷åñêèå èíñòèòóòû, ãäå ñóäåáíàÿ ñèñòåìà - íå

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 3(33)`06

42 43

Àêòóàëüíûå ïðîáëåìû êîíñòèòóöèîííîãî ïðàâîñóäèÿ



ïðèíöèï âåðõîâåíñòâà ïðàâà. Íåñìîòðÿ íà êîíñòèòóöè-
îííûå è çàêîíîäàòåëüíûå êîíñòàòàöèè ïðèíöèïîâ ïðà-
âîâîãî, äåìîêðàòè÷åñêîãî îáùåñòâà, òåì íå ìåíåå, ðå-
àëüíûé õàðàêòåð îáùåñòâåííûõ îòíîøåíèé îïðåäåëÿåò-
ñÿ ðåàëüíûì äåéñòâèåì ýòèõ ïðèíöèïîâ - êîãäà âëàñòü
îãðàíè÷èâàåòñÿ ïðàâîì, à íå íàîáîðîò, êîãäà ýòè ïðàâà
ÿâëÿþòñÿ íåïîñðåäñòâåííî äåéñòâóþùèìè ïðàâàìè, êîã-
äà â äåéñòâèòåëüíîñòè îíè îïðåäåëÿþò ñìûñë,ñîäåðæà-
íèå è ïðèìåíåíèå çàêîíîâ, äåÿòåëüíîñòü çàêîíîäàòåëü-
íîé è èñïîëíèòåëüíîé âëàñòè, ìåñòíîãî ñàìîóïðàâëåíèÿ
è îáåñïå÷èâàþòñÿ ïðàâîñóäèåì. 

Îöåíèâàÿ òîëüêî ðåàëüíóþ ñèòóàöèþ òðóäîâûõ âçàè-
ìîîòíîøåíèé â ñòðàíàõ ÑÍÃ â íûíåøíèõ óñëîâèÿõ òðàíñ-
ôîðìàöèè, íåâîçìîæíî íå êîíñòàòèðîâàòü, ÷òî îíè âî
ìíîãîì èìåþò ôåîäàëüíûé õàðàêòåð. Îëèãàðõè÷åñêî-
ôåîäàëüíûé ôåíîìåí, äîáèâàÿñü òîòàëüíîãî êîíòðîëÿ
íàä îáùåñòâîì, èç ñôåðû ýêîíîìèêè ïîñòåïåííî ðàñïðî-
ñòðàíÿåòñÿ â ïîëèòèêó è ñèñòåìó ãîñóäàðñòâåííîé âëàñ-
òè ÷åðåç ñëèÿíèå ýêîíîìè÷åñêèõ, ïîëèòè÷åñêèõ è àäìè-
íèñòðàòèâíûõ ñèë. Ýòî äåãðàäàöèÿ ñîöèàëüíîãî îáùåñò-
âà, ïîñëåäñòâèå êîòîðîé ïðèäåòñÿ ïðåîäîëåòü âåêàìè,
êàê ýòî ïîêàçàëà èñòîðèÿ ÷åëîâå÷åñêîãî ðàçâèòèÿ. Êîð-
ïîðàòèâíàÿ äåìîêðàòèÿ ÿâëÿåòñÿ îñíîâíûì íîñèòåëåì
ýòîé îïàñíîñòè, ïðåîäîëåíèå êîòîðîé ÿâëÿåòñÿ ïåðâî-
î÷åðåäíîé çàäà÷åé è âîçìîæíî ïóòåì îáåñïå÷åíèÿ â ðå-
àëüíîé äåéñòâèòåëüíîñòè êîíñòèòóöèîííîãî áàëàíñà
ìåæäó âëàñòüþ è ñâîáîäîé, âîïëîùåíèÿ â æèçíü îñíî-
âîïîëàãàþùèõ êîíñòèòóöèîííûõ ïðèíöèïîâ ôîðìèðîâà-
íèÿ ïðàâîâîãî, äåìîêðàòè÷åñêîãî ãîñóäàðñòâà è óñòàíîâ-
ëåíèÿ ïîäëèííîãî íàðîäîâëàñòèÿ.

åùå íåäîñòàòî÷íî. Îíè ìîãóò ïðèîáðåñòè ðåàëüíûé îá-
ëèê â îáùåñòâå, ãäå äîìèíèðóþùèìè ÿâëÿþòñÿ: ïëþðà-
ëèçì, òîëåðàíòíîñòü, ïðàâîñóäèå, ñîëèäàðíîñòü è îòñóò-
ñòâèå äèñêðèìèíàöèè. 

È óêàçàííûå öåëè, è ïðèâåäåííûå êðèòåðèè, à òàêæå
ôóíäàìåíòàëüíûå õàðàêòåðèñòèêè îáùåñòâåííîé ñèñòå-
ìû íåñîâìåñòèìû ñ ïðèíöèïàìè êîðïîðàòèâíîé äåìîê-
ðàòèè. 

Ñàìàÿ áîëüøàÿ óãðîçà êîðïîðàòèâíîé äåìîêðàòèè,
îäíàêî, çàêëþ÷àåòñÿ â òîì, ÷òî îáùåñòâåííàÿ ñèñòåìà
îêàçûâàåòñÿ â ïàóòèíå õðîíè÷åñêîé èììóííîé íåäîñòà-
òî÷íîñòè. Ñ ïåðâîãî âçãëÿäà,ïîä îáùåñòâåííîé ñòàáèëü-
íîñòüþ ñêðûâàåòñÿ âîñïðîèçâîäñòâî ïîäâåðãøèõñÿ ìó-
òàöèè öåííîñòåé,÷òî áîëåå îïàñíî,÷åì ëþáàÿ äðóãàÿ îá-
ùåñòâåííàÿ áîëåçíü. Ïîäîáíàÿ ñèòóàöèÿ íåèçáåæíî
ïðèâîäèò ê óãëóáëåíèþ ïðîòèâîðå÷èé ìåæäó èíòåðåñàìè
âëàñòè, îáùåñòâà è ãîñóäàðñòâà. Ãëàâíàÿ çàäà÷à êîíñòè-
òóöèîííî-ïðàâîâîé ñèñòåìû îáùåñòâà - íå äîïóñòèòü
ïîÿâëåíèÿ è óãëóáëåíèÿ àíòàãîíèçìà ìåæäó ýòèìè èíòå-
ðåñàìè,ìåæäó âëàñòüþ è ñâîáîäîé. Îäíàêî ïðè óñòàíîâ-
ëåíèè êîðïîðàòèâíîé äåìîêðàòèè ïîäîáíûé àíòàãîíèçì
ñòàíîâèòñÿ íåèçáåæíûì. À âåäü ñóùíîñòíàÿ õàðàêòåðèñ-
òèêà êîíñòèòóöèè çàêëþ÷àåòñÿ èìåííî â òîì,÷òîáû îáåñ-
ïå÷èòü þðèäè÷åñêè óçàêîíåííûé áàëàíñ ìåæäó âëàñòüþ
è ñâîáîäîé4.

Óðîâåíü è õàðàêòåð îáùåñòâåííîãî ðàçâèòèÿ âñåãäà
áûëè îáóñëîâëåíû âçàèìîîòíîøåíèÿìè ÷åëîâåêà è îá-
ùåñòâà, êîòîðûå, â ïåðâóþ î÷åðåäü, çàâèñÿò îò ìåñòà è
ðîëè ñîöèàëüíîãî èíäèâèäà â ïðîèçâîäñòâåííûõ îòíî-
øåíèÿõ. Ðàáû â ïîëíîé ìåðå ÿâëÿëèñü ñîáñòâåííîñòüþ
èõ âëàäåëüöåâ. Â ôåîäàëüíîì îáùåñòâå ÷åëîâåê èìåë
îïðåäåëåííûå ïðàâà,òàê êàê òîëüêî èõ òðóäîâàÿ ñèëà ÿâ-
ëÿëàñü ñîáñòâåííîñòüþ âëàäåëüöà. Ïîñëåäóþùèå îáùå-
ñòâåííûå ðàçâèòèÿ ïðèâåëè ê òîìó, ÷òî ïðèçíàâàëèñü
ïðàâà ÷åëîâåêà íà äîãîâîðíûå ïðîèçâîäñòâåííûå îòíî-
øåíèÿ, à â ãðàæäàíñêîì îáùåñòâå äîìèíèðóþùèìè ñòà-
ëè ïðèçíàíèå åñòåñòâåííûõ ïðàâ è ñâîáîä ÷åëîâåêà è
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4 Îá ýòîì ñì.: Áîíäàðü Í.Ñ. Âëàñòü è ñâîáîäà íà âåñàõ êîíñòèòóöèîííîãî ïðà-
âîñóäèÿ. - Ì.,2005. - Ñ. 17-38.



À .  Ä è ê   Ã î â à ð ä1

È ñ ò î ë ê î â à í è å   ç à ê î í à :  
Â å ð õ î â í û é   Ñ ó ä   ê à ê   à ð á è ò ð

êîíñòèòóöèîííîñòè2

Âåðõîâíûé Ñóä ÑØÀ îäíèì èç ïåðâûõ ñâîèõ ðåøåíèé
óñòàíîâèë ïðèíöèï ñóäåáíîãî êîíòðîëÿ - ïðàâî îïðåäå-
ëÿòü êîíñòèòóöèîííîñòü çàêîíîäàòåëüíûõ àêòîâ. Èçâåñò-
íûé ó÷åíûé-ïðàâîâåä êîììåíòèðóåò ïðèìåíåíèå ñóäåá-
íîãî êîíòðîëÿ Âåðõîâíûì Ñóäîì íà ïðîòÿæåíèè åãî áî-
ëåå ÷åì 220-ëåòíåé èñòîðèè, âêëþ÷àÿ ïðèìåðû èç ïðàê-
òèêè 19-ãî âåêà äî íàñòîÿùåãî âðåìåíè. Àâòîð äåëàåò
âûâîä: íåçàâèñèìî îò ðåøåíèé Âåðõîâíîãî Ñóäà ïî
êîíêðåòíûì äåëàì, "åãî ðîëü â îáåñïå÷åíèè âëàñòè çà-
êîíà ïîëüçóåòñÿ øèðîêèì îäîáðåíèåì ñðåäè àìåðèêàíñ-
êîãî íàðîäà". 

Àâòîðû Êîíñòèòóöèè ÑØÀ ÿñíî äàëè ïîíÿòü,÷òî ê ýòî-
ìó äîêóìåíòó íàäëåæèò îòíîñèòüñÿ êàê ê Îñíîâíîìó çà-
êîíó. Ñòàòüÿ VI ãëàñèò, ÷òî Êîíñòèòóöèÿ è çàêîíû, "ïðè-
íèìàåìûå â ñîîòâåòñòâèè ñ íåþ" (à òàêæå äîãîâîðû),ÿâ-
ëÿþòñÿ "âåðõîâíûì çàêîíîì ñòðàíû". Â ñòàòüå III îòöû-
îñíîâàòåëè òàêæå ïðåäóñìîòðåëè åäèíûé Âåðõîâíûé
Ñóä è ïîäîáíûå ñóäû íèçøåé èíñòàíöèè, êîòîðûå ìîæåò
ó÷ðåæäàòü Êîíãðåññ. Äàþò ëè ýòè äâà ïîëîæåíèÿ, âìåñ-
òå âçÿòûå, Êîíñòèòóöèîííîìó Ñóäó ïðàâî îòìåíÿòü çàêî-
íû, â òîì ÷èñëå ðåøåíèÿ Êîíãðåññà, ñî÷òåííûå íå ñîîò-
âåòñòâóþùèìè Êîíñòèòóöèè?

Dangers  of  the  Corporate 
Democracy

Harutyunyan G.
Doctor of Law Sciences,

Professor

Summary

In the conditions of transformation the social relations
have feodal character. Oligarch-feudal phenomenon of this
sphere of economics gradually spreads into the politics and
the system of governmental power through the merging of
economic, political and administrative powers. This is degra-
dation of social society. 

The author examines its causes and concludes that cor-
porative democracy is the main carrier of this danger, over-
coming of which is the urgent task and possibly by the pro-
vision of reality of the constitutional balance between the
power and freedom,embodied in the life the main constitu-
tional principles of formation of legal, democratic state and
establishement of the power of the nation in origine. 
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1 À.Ý. Äèê Ãîâàðä - ïðîôåññîð ãîñóäàðñòâà è ïðàâà Âèðäæèíñêîãî óíèâåðñèòå-
òà â Øàðëîòñâèëëå,ýêñïåðò â îáëàñòè êîíñòèòóöèîííîãî ïðàâà è Âåðõîâíîãî
Ñóäà,ñ 1985 ïî 1992 ãîä âîçãëàâëÿë â øòàòå Âèðäæèíèÿ Êîìèññèþ ïî äâóõñîò-
ëåòèþ Êîíñòèòóöèè ÑØÀ.

2 Ïóáëèêóåòñÿ íà îñíîâå ìàòåðèàëà ýëåêòðîííîãî æóðíàëà Ãîñäåïà ÑØÀ “Âîï-
ðîñû äåìîêðàòèè", àïðåëü 2005 ã.



Äî àìåðèêàíñêîé Ãðàæäàíñêîé âîéíû (1861-1865)
êîíñòèòóöèîííàÿ ïðàêòèêà Âåðõîâíîãî Ñóäà îõâàòûâàëà,
ãëàâíûì îáðàçîì, âîïðîñû ôåäåðàëèçìà. Áèëëü î ïðà-
âàõ, äîáàâëåííûé ê Êîíñòèòóöèè â 1791 ãîäó, ïðèìåíÿë-
ñÿ ëèøü ê ôåäåðàëüíûì ðåøåíèÿì, íî íå ê ðåøåíèÿì,
ïðèíÿòûì íà óðîâíå øòàòîâ. Îäíàêî ïîñëå Ãðàæäàíñêîé
âîéíû ïðèíÿòèå 14-é Ïîïðàâêè çàïðåòèëî øòàòàì îòêà-
çûâàòü ëþáîìó ëèöó â íàäëåæàùåé ïðàâîâîé ïðîöåäóðå
èëè ðàâíîé çàùèòå çàêîíîâ. Ñî âðåìåíåì ýòè íîðìû
ñòàíóò îñíîâîé è äëÿ âàæíûõ ðåøåíèé Êîíãðåññà (òàêèõ,
êàê Çàêîí î ãðàæäàíñêèõ ïðàâàõ 1964 ãîäà), è äëÿ áîëåå
âñåîõâàòûâàþùåé ñóäåáíîé âëàñòè (âêëþ÷àÿ ïðèìå÷à-
òåëüíîå ðåøåíèå Âåðõîâíîãî Ñóäà ïî äåëó "Áðàóí ïðî-
òèâ Ñîâåòà ïî îáðàçîâàíèþ" â 1954 ãîäó, êîãäà ðàñîâàÿ
ñåãðåãàöèÿ â ìóíèöèïàëüíûõ øêîëàõ áûëà ïðèçíàíà íå-
êîíñòèòóöèîííîé).

Â ïåðâûå äåñÿòèëåòèÿ 20-ãî âåêà ìíîãèå ñ÷èòàëè, ÷òî
Âåðõîâíûé Ñóä ÑØÀ çàùèùàåò ñîáñòâåííîñòü è ïðåäïðè-
íèìàòåëüñòâî îò ïðîãðåññèâíîãî çàêîíîäàòåëüñòâà. Â
1905 ãîäó, íàïðèìåð,Âåðõîâíûé Ñóä,îòìåíèâ çàêîí øòà-
òà Íüþ-Éîðê, îãðàíè÷èâàþùèé ÷èñëî ÷àñîâ, êîòîðûå ïå-
êàðè ìîãóò ðàáîòàòü â äåíü, íàçâàë òàêèå íîðìàòèâíûå
àêòû "íàçîéëèâûìè âìåøàòåëüñòâàìè" â ïðàâà ëþäåé.
Ïîäîáíàÿ ñóäåáíàÿ ëîãèêà â 1930-å ãîäû ïðèâåëà Âåð-
õîâíûé Ñóä ê êîëëèçèè ñ "Íîâûì êóðñîì" Ïðåçèäåíòà
Ôðàíêëèíà Ðóçâåëüòà. Ïîä óãðîçîé óâåëè÷åíèÿ ÷èñëà
÷ëåíîâ Âåðõîâíîãî Ñóäà ñóäüè ñìåíèëè êóðñ è ñòàëè
áîëüøå ïðèñëóøèâàòüñÿ ê çàêîíàì øòàòîâ è ôåäåðàëü-
íîìó çàêîíîäàòåëüñòâó î ñîöèàëüíî-ýêîíîìè÷åñêèõ ðå-
ôîðìàõ.

Ñåãîäíÿ Âåðõîâíûé Ñóä áåðåòñÿ ðàññìàòðèâàòü ñà-
ìûé øèðîêèé êðóã âîïðîñîâ. Àìåðèêó ïîðîé íàçûâàþò
"òÿæóùèìñÿ îáùåñòâîì". Ïîõîæå, ÷òî àìåðèêàíöàì
ñâîéñòâåííî ïðåâðàùàòü ñïîðû â ñóäåáíûå ñîñòÿçàíèÿ.
Åùå â 19-ì âåêå ýòó îñîáåííîñòü ïîäìåòèë ñàìûé
ïðîñëàâëåííûé íàáëþäàòåëü àìåðèêàíñêîãî õàðàêòåðà
Àëåêñèñ äå Òîêâèëü. Â 1960-å ãîäû, â ýïîõó ïðåäñåäàòå-
ëÿ Ýðëà Óîððåíà, Âåðõîâíûé Ñóä ÑØÀ ïðèñòóïèë ê îñî-
áåííî ñìåëîé ïîâåñòêå äíÿ. Òîãäà Âåðõîâíûé Ñóä ïîñ-

Õîòÿ îòöû-îñíîâàòåëè ÿâíî íàìåðåâàëèñü ââåñòè â
íîâóþ ôåäåðàëüíóþ âëàñòü ñóäåáíóþ âåòâü, íà Êîíñòè-
òóöèîííîì Êîíâåíòå 1787 ãîäà â Ôèëàäåëüôèè (øòàò
Ïåíñèëüâàíèÿ) îíè ìàëî ðàçìûøëÿëè î òîì, íàñêîëüêî
äàëåêî ìîæåò ïðîñòèðàòüñÿ "ñóäåáíàÿ âëàñòü". Ãîðàç-
äî áîëüøå âðåìåíè îíè ïîòðàòèëè íà îáñóæäåíèå ïîë-
íîìî÷èé íîâîãî ôåäåðàëüíîãî ïðàâèòåëüñòâà, ñîñòàâà
ôåäåðàëüíîãî Êîíãðåññà, áàëàíñà, êîòîðûé íàäëåæàëî
óñòàíîâèòü ìåæäó øòàòàìè è ôåäåðàëüíîé âëàñòüþ, è
õàðàêòåðà íîâîé ôåäåðàëüíîé èñïîëíèòåëüíîé âëàñòè.
Êîãäà ïðåäëîæåííàÿ Êîíñòèòóöèÿ áûëà ïðåäñòàâëåíà
íà óòâåðæäåíèå â íåñêîëüêî øòàòîâ,â äåáàòàõ ïî åå ðà-
òèôèêàöèè îñíîâíîå âíèìàíèå óäåëÿëîñü ïðîáëåìàì
ôåäåðàëüíîé âëàñòè âîîáùå - è îòñóòñòâèþ áèëëÿ î
ïðàâàõ.

Ñ ó ä å á í û é   ê î í ò ð î ë ü
Íà óðîâíå øòàòîâ, ñóäåáíûé êîíòðîëü - ïðàâî ñóäà

îáúÿâèòü çàêîíîäàòåëüíûé àêò íåêîíñòèòóöèîííûì - â
ïåðâûå ãîäû ñóùåñòâîâàíèÿ àìåðèêàíñêîãî ãîñóäàðñòâà
òîëüêî çàðîæäàëñÿ. Ñ÷èòàëîñü, ÷òî ñàìî ïîíÿòèå äåìîê-
ðàòèè ïîä÷åðêèâàåò ðîëü çàêîíîäàòåëüíûõ îðãàíîâ êàê
âûðàçèòåëåé íàðîäíîé âîëè. Íî âñêîðå àìåðèêàíöû îá-
íàðóæèëè, ÷òî èõ ñîáñòâåííûå ëåãèñëàòóðû, ïîäîáíî êî-
ðîëÿì èëè ïàðëàìåíòàì,ìîãóò óãðîæàòü ïðàâàì è ñâîáî-
äàì. Ïîýòîìó íàðÿäó ñ òàêèìè èäåÿìè, êàê ðàçäåëåíèå
âëàñòåé è ñèñòåìà ñäåðæåê è ïðîòèâîâåñîâ,âîçíèê è ñó-
äåáíûé êîíòðîëü êàê ìåõàíèçì îáåñïå÷åíèÿ âåðõîâåí-
ñòâà Êîíñòèòóöèè.

Íà ôåäåðàëüíîì óðîâíå ïðàâî ñóäîâ íà ñóäåáíûé
êîíòðîëü ÷åòêî ñôîðìóëèðîâàë ïðåäñåäàòåëü Âåðõîâíî-
ãî Ñóäà Äæîí Ìàðøàëë â ðåøåíèè ïî äåëó "Ìàðáåðè
ïðîòèâ Ìýäèñîíà" (1803). Â çíàìåíèòîé ôîðìóëå, ÷àñòî
öèòèðîâàâøåéñÿ â ïîñëåäóþùèõ äåëàõ, Ìàðøàëë ïðî-
âîçãëàñèë: "Áåçóñëîâíî, êîìïåòåíöèÿ è äîëã ñóäåáíîãî
âåäîìñòâà ñîñòîÿò â òîì, ÷òîáû èñòîëêîâàòü çàêîí". È
ýòîò äîëã,çàêëþ÷àë îí,îõâàòûâàåò ïðàâî ñóäîâ îòìåíÿòü
äàæå ðåøåíèÿ Êîíãðåññà,åñëè óñòàíîâëåíî,÷òî îíè ïðî-
òèâîðå÷àò Êîíñòèòóöèè.
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òèâ ôåäåðàëüíîãî ïðàâèòåëüñòâà (èõ èçíà÷àëüíàÿ öåëü),
íî è ïðîòèâ øòàòîâ. Òîëêîâàíèå Âåðõîâíûì Ñóäîì êîíñ-
òèòóöèîííûõ ñðåäñòâ çàùèòû ÷àñòî âûðàæàåòñÿ â ôîðìå
ýíåðãè÷íûõ, ÷åòêèõ è ÿñíûõ óòâåðæäåíèé. Íàïðèìåð, â
1963 ãîäó Ñóä ïîñòàíîâèë,÷òî ïðåäóñìîòðåííàÿ Øåñòîé
ïîïðàâêîé ãàðàíòèÿ ïðàâà íà ïðåäñòàâèòåëüñòâî àäâîêà-
òà îçíà÷àåò íå òîëüêî ïðàâî íà àäâîêàòñêóþ çàùèòó â ñó-
äå,íî è ïðàâî íà íàçíà÷åíèå àäâîêàòà çà ñ÷åò øòàòà,åñ-
ëè ïîäñóäèìûé ñëèøêîì áåäåí è íå â ñîñòîÿíèè ïîçâî-
ëèòü ñåáå àäâîêàòà. Îñîáåííî çàáîòÿòñÿ ñóäüè î ñâîáî-
äå âûðàæåíèÿ ìíåíèé. Òàê, â 1964 ãîäó Ñóä ïîñòàíîâèë,
÷òî "ãîñóäàðñòâåííîå äîëæíîñòíîå ëèöî", êîòîðîå
ïðåäúÿâëÿåò èñê î êëåâåòå, äîëæíî âûïîëíèòü æåñòêèé
ñòàíäàðò - äîêàçàòü íàëè÷èå "çëîãî óìûñëà", òî åñòü, ÷òî
âûñòóïàâøèé çíàë,÷òî åãî âûñêàçûâàíèå íå ñîîòâåòñòâó-
åò äåéñòâèòåëüíîñòè, èëè ïî íåîñòîðîæíîñòè íå ïðèäàë
çíà÷åíèÿ åãî äîñòîâåðíîñòè.

Ïðèõîäèòñÿ ñëûøàòü îæèâëåííûå äåáàòû î òîì, ñëå-
äóåò ëè òîëêîâàòü Êîíñòèòóöèþ êàê "æèâîé" äîêóìåíò.
Îäíè óòâåðæäàþò, ÷òî ñóäüè äîëæíû èñêàòü "èçíà÷àëü-
íûé ñìûñë" Êîíñòèòóöèè, òî åñòü ñìûñë, ïðèäàííûé åé
îñíîâàòåëÿìè è, âîçìîæíî, ïîäêðåïëåííûé òðàäèöèåé è
ïðåöåäåíòîì. Äðóãèå ñ÷èòàþò ýòîò äîêóìåíò áîëåå îðãà-
íè÷íûì. Òàê, â äåëàõ, âîçíèêàþùèõ ñîãëàñíî ïðåäóñìîò-
ðåííîìó Âîñüìîé ïîïðàâêîé çàïðåòó íà æåñòîêèå è íå-
îáû÷íûå íàêàçàíèÿ, Âåðõîâíûé Ñóä ïðèìåíÿë ïîíÿòèå
"ýâîëþöèè ñòàíäàðòîâ", ïîçâîëèâøåå åìó, êàê ýòî áûëî
â 2005 ãîäó, îáúÿâèòü ñìåðòíóþ êàçíü äëÿ ìîëîäûõ ïðà-
âîíàðóøèòåëåé íåêîíñòèòóöèîííîé.

Íåñîìíåííî, Âåðõîâíûé Ñóä ÑØÀ âûõîäèò çà ðàìêè
áóêâàëüíîãî òåêñòà Êîíñòèòóöèè, ïðèçíàâàÿ è îáåñïå÷è-
âàÿ êîíêðåòíûå ïðàâà. ßðêèé ïðèìåð - ïðàâî íà íåïðè-
êîñíîâåííîñòü ÷àñòíîé æèçíè èëè àâòîíîìèþ. Îïèðàÿñü
íà ïðåäóñìîòðåííóþ Ïÿòîé è 14-é Ïîïðàâêàìè ãàðàíòèþ
íàäëåæàùåé ïðàâîâîé ïðîöåäóðû, Âåðõîâíûé Ñóä óñòà-
íîâèë íàëè÷èå ïðàâ â äðóãèõ îáëàñòÿõ ÷åëîâå÷åñêèõ èí-
òåðåñîâ è îïðåäåëèë ïðàâî íà êîíòðàöåïöèþ,ïðàâî æåí-
ùèí ïî ñâîåìó óñìîòðåíèþ äåëàòü àáîðòû, à â 2003 ãî-
äó - ïðàâî íå áûòü íàêàçàííûì øòàòîì çà ãîìîñåêñóàëü-

òàíîâèë, ÷òî ïðèíöèï "îäèí ÷åëîâåê - îäèí ãîëîñ" (êàæ-
äûé çàêîíîäàòåëüíûé îêðóã äîëæåí, ïî âîçìîæíîñòè,
èìåòü ðàâíîå íàñåëåíèå) äîëæåí áûòü ïðàâèëîì äëÿ
ïðîïîðöèîíàëüíîãî îïðåäåëåíèÿ ÷èñëà ìåñò â çàêîíî-
äàòåëüíûõ îðãàíàõ, ðàñïðîñòðàíèë íà îòäåëüíûå øòàòû
áîëüøèíñòâî ïðîöåäóðíûõ ãàðàíòèé Áèëëÿ î ïðàâàõ,
âäîõíîâèë ó÷àñòíèêîâ äâèæåíèå çà ãðàæäàíñêèå ïðàâà è
îòêðûë äâåðü ê êîíñòèòóöèîííîìó ïðàâó íåïðèêîñíîâåí-
íîñòè ÷àñòíîé æèçíè è àâòîíîìèè. Äàæå ïðè òîì,÷òî ðÿä
ñóäåé áûë íàçíà÷åí ïðåçèäåíòàìè-ðåñïóáëèêàíöàìè,êî-
òîðûå ðàòîâàëè çà "ñóäåáíóþ ñäåðæàííîñòü",Âåðõîâíûé
Ñóä ïîâåë ñåáÿ äîñòàòî÷íî óâåðåííî,âçÿâøèñü çà ðåøå-
íèå ïðèíöèïèàëüíûõ äëÿ ñòðàíû âîïðîñîâ.

Êàêóþ ðîëü èãðàåò Âåðõîâíûé Ñóä â æèçíè Àìåðèêè?
Ñðåäè åãî êëþ÷åâûõ ôóíêöèé - ðîëü àðáèòðà ôåäåðàëü-
íîé ñèñòåìû. Íè îäíîìó âîïðîñó îñíîâàòåëè íå óäåëè-
ëè â Ôèëàäåëüôèè áîëüøå âíèìàíèÿ, ÷åì ïðåäîñòàâëå-
íèþ íàöèîíàëüíîìó ïðàâèòåëüñòâó äîñòàòî÷íûõ ïîëíî-
ìî÷èé, íå óùåìëÿÿ ïðè ýòîì èíòåðåñû øòàòîâ. Òàê, Âåð-
õîâíûé Ñóä ðåãóëÿðíî ïðèçûâàþò ðåøàòü, èìååò ëè ôå-
äåðàëüíûé çàêîí èëè íîðìàòèâíûé àêò ïðåîáëàäàþùóþ
ñèëó íàä ðåøåíèåì, ïðèíÿòûì íà óðîâíå øòàòà. Òàê æå
÷àñòî ïðîñÿò Âåðõîâíûé Ñóä ðåøèòü, íå ïîñÿãàåò ëè êà-
êîé-ëèáî çàêîí øòàòà (êîòîðûé âî âñåì îñòàëüíîì ÿâëÿ-
åòñÿ ñîâåðøåííî ïðèåìëåìûì çàêîíîì) íà íàöèîíàëü-
íûå èíòåðåñû, íàïðèìåð, íà ñâîáîäó òîðãîâëè. Íàïðè-
ìåð, êîãäà Ñåâåðíàÿ Êàðîëèíà ïðèíÿëà çàêîí, êîòîðûé
âûãëÿäåë íåéòðàëüíûì, íî êîòîðûé ôàêòè÷åñêè ïðåäïî-
ëàãàë äèñêðèìèíàöèþ ÿáëîê èç øòàòà Âàøèíãòîí â ïîëü-
çó ìåñòíûõ ïðîèçâîäèòåëåé, Âåðõîâíûé Ñóä óñìîòðåë â
ýòîì ïðîòåêöèîíèçì â äåéñòâèè è îòìåíèë çàêîí Ñåâåð-
íîé Êàðîëèíû.

Ï ð à â à   ë è ÷ í î ñ ò è
Âåðõîâíûé Ñóä òàêæå èãðàåò ïðèíöèïèàëüíóþ ðîëü â

îáåñïå÷åíèè ïðàâ è ñâîáîä ëè÷íîñòè. Íåêîãäà Äæåéìñ
Ìýäèñîí áåñïîêîèëñÿ, êàê áû Áèëëü î ïðàâàõ íå ñòàë
ëèøü "áóìàæíîé ïðåãðàäîé". Â íàøå âðåìÿ Âåðõîâíûé
Ñóä àêòèâíî îáåñïå÷èâàåò åãî ãàðàíòèè - íå òîëüêî ïðî-
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ìîêðàòè÷åñêè èçáðàííîãî áîëüøèíñòâà è èñïîëíåíèåì
Êîíñòèòóöèè, äàæå åñëè ïîñëåäíåå òðåáóåò îòìåíû çà-
êîíîâ, ïîääåðæèâàåìûõ ýòèì áîëüøèíñòâîì. Ñóäåáíûé
êîíòðîëü îñîáåííî ïðèâëåêàòåëåí, êîãäà îí óêðåïëÿåò
òàêèå äåìîêðàòè÷åñêèå ïðèíöèïû, êàê "îäèí ÷åëîâåê -
îäèí ãîëîñ",ñâîáîäíûå è ÷åñòíûå âûáîðû,ñâîáîäà ñëî-
âà è ïå÷àòè. Âëàñòü çàêîíà - äåéñòâèòåëüíî, ñàìà èäåÿ
êîíñòèòóöèè - îáÿçûâàåò èñïîëíÿòü Êîíñòèòóöèþ êàê
âåðõîâíûé çàêîí ñòðàíû. Ïî êîíêðåòíûì äåëàì Âåðõîâ-
íûé Ñóä ìîæåò îøèáàòüñÿ. Íî ðîëü Âåðõîâíîãî Ñóäà â
îáåñïå÷åíèè âëàñòè çàêîíà ïîëüçóåòñÿ øèðîêîé ïîä-
äåðæêîé ñðåäè àìåðèêàíñêîãî íàðîäà.

íîå ïîâåäåíèå. Õîòÿ, âîçìîæíî, êàæäîå äåëî, äîõîäÿùåå
äî Âåðõîâíîãî Ñóäà, òðåáóåò îïðåäåëåííîãî òîëêîâàíèÿ
çàêîíà, ýòè ðåøåíèÿ è, â ÷àñòíîñòè, ïîñëåäíèå äâà áûëè
ñàìûìè ñïîðíûìè. Â îòñóòñòâèå êîíêðåòíîãî êîíñòèòó-
öèîííîãî òåêñòà,ïðîâîçãëàøàþùåãî ïðàâî íà íåïðèêîñ-
íîâåííîñòü ÷àñòíîé æèçíè, îíè â çíà÷èòåëüíîé ñòåïåíè
îïèðàþòñÿ íà ñóäåáíîå îáîñíîâàíèå è ðàçúÿñíåíèå. Êàê
áû íè ïîñòóïàëè ñóäüè ïðè ðàññìîòðåíèè áóäóùèõ äåë,
òðóäíî ñåáå ïðåäñòàâèòü, ÷òîáû Âåðõîâíûé Ñóä â åãî
íûíåøíåì ñîñòàâå ïðîâîçãëàñèë, ÷òî îïðåäåëåííîå ñî-
äåðæàíèå ïîíÿòèÿ íåïðèêîñíîâåííîñòè ëè÷íîé æèçíè
âîîáùå íå èìååò êîíñòèòóöèîííîé îñíîâû.

Ïî Êîíñòèòóöèè, ÷ëåíû Âåðõîâíîãî Ñóäà ñëóæàò ïî-
æèçíåííî "ïðè áåçóïðå÷íîì ïîâåäåíèè". Íè îäèí ñóäüÿ
íèêîãäà íå âûâîäèëñÿ èç ñîñòàâà Âåðõîâíîãî Ñóäà ÑØÀ
ïóòåì èìïè÷ìåíòà. Îäíàêî â ïîñëåäíèå äåñÿòèëåòèÿ
íàçíà÷åíèÿ â Âåðõîâíûé Ñóä ñòàëè âàæíûìè ïîëèòè÷åñ-
êèìè ñîáûòèÿìè. ×åì áîëüøå òåððèòîðèÿ,îõâàòûâàåìàÿ
ðåøåíèÿìè Âåðõîâíîãî Ñóäà,òåì âûøå ñòàâêè, êîãäà ïî-
ÿâëÿåòñÿ âàêàíñèÿ. Â êàêîé æå ñòåïåíè ðåøåíèÿ ýòîãî
ñóäà îòðàæàþò ñîöèàëüíûå è ïîëèòè÷åñêèå íàñòðîåíèÿ
äíÿ? Íåêîòîðûå öèíèêè ïîëàãàþò, ÷òî ñóäüè "÷èòàþò ãà-
çåòû" - ÷òî îíè ó÷èòûâàþò îáùåñòâåííîå ìíåíèå, êîãäà
ôîðìóëèðóþò ñâîþ ïîçèöèþ. Äëÿ òàêîé òî÷êè çðåíèÿ
ìàëî îñíîâàíèé. Áîëåå ñïðàâåäëèâ òåçèñ î òîì, ÷òî â
äîëãîñðî÷íîé ïåðñïåêòèâå Âåðõîâíûé Ñóä ÑØÀ,êàê ïðà-
âèëî, îòðàæàåò ïðåîáëàäàþùåå â ñòðàíå íàñòðîåíèå.
Òàê, â 1960-å ãîäû Âåðõîâíûé Ñóä ïîä ïðåäñåäàòåëü-
ñòâîì Óîððåíà áûë áîëåå ñêëîíåí ê ïîèñêó îáùåíàöèî-
íàëüíûõ ðåøåíèé îáùåíàöèîíàëüíûõ ïðîáëåì. Íûíåø-
íèé Âåðõîâíûé Ñóä ïîä ïðåäñåäàòåëüñòâîì Ðåíêâèñòà â
íåêîòîðûõ îòíîøåíèÿõ áîëåå êîíñåðâàòèâíûé îðãàí, êî-
òîðûé óäåëÿåò áîëüøå âíèìàíèÿ ïîëîæåíèþ øòàòîâ â
ñòðóêòóðå ôåäåðàëüíîãî ñîþçà.

Ðåøåíèÿ Âåðõîâíîãî Ñóäà ñòàâÿò ïðèíöèïèàëüíûé
âîïðîñ: êàêîâî ìåñòî íåèçáèðàåìîé ñóäåáíîé âëàñòè â
äåìîêðàòèè? Ïî ñóùåñòâó, íàëèöî âíóòðåííå íàïðÿæå-
íèå ìåæäó äâóìÿ áàçîâûìè ïðèíöèïàìè êîíñòèòóöèîí-
íîé ëèáåðàëüíîé äåìîêðàòèè - ïîäîò÷åòíîé âëàñòüþ äå-
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Ñóäà Äæîí Äæåé óøåë â îòñòàâêó ñ öåëüþ ñòàòü ãóáåðíà-
òîðîì ñâîåãî ðîäíîãî øòàòà Íüþ-Éîðê. Â 1800ãîäó, êîã-
äà Ïðåçèäåíò Äæîí Àäàìñ ïîïðîñèë Äæåÿ âåðíóòüñÿ â
Âåðõîâíûé Ñóä ÑØÀ è âûäâèíóë åãî êàíäèäàòóðó íà ïîâ-
òîðíîå çàíÿòèå ïîñòà ïðåäñåäàòåëÿ ýòîãî Ñóäà, Äæåé
îòêàçàëñÿ, çàÿâèâ, ÷òî Âåðõîâíîìó Ñóäó ñòðàíû íå äîñ-
òàåò "ýíåðãèè,âåñà è äîñòîèíñòâà". Íà ñàìîì äåëå, â òå-
÷åíèå ïåðâûõ äåñÿòè ëåò ðàáîòû óïîìÿíóòîãî Ñóäà
(1790-1800 ãã.) ïÿòåðî èç åãî ïåðâûõ 12 ÷ëåíîâ óøëè â
îòñòàâêó. Â òî æå âðåìÿ òðè êàíäèäàòà íà äîëæíîñòè
÷ëåíîâ ýòîãî ñóäà (âêëþ÷àÿ Äæåÿ â 1800ãîäó) îòêàçàëèñü
îò íàçíà÷åíèÿ ëèáî íà äîëæíîñòü ÷ëåíà Âåðõîâíîãî Ñó-
äà ÑØÀ,ëèáî îò çàíÿòèÿ áîëåå âûñîêîãî ïîñòà åãî ïðåä-
ñåäàòåëÿ. Õîòÿ îñíîâàíèåì äëÿ îäíîãî èëè äâóõ èç óïî-
ìÿíóòûõ óõîäîâ â îòñòàâêó è îòêàçîâ îò äîëæíîñòè ïîñ-
ëóæèëè ëè÷íûå ïðè÷èíû,â áîëüøèíñòâå ñëó÷àåâ ýòè óõî-
äû è îòêàçû îòðàæàëè åäèíîå ìíåíèå î òîì, ÷òî, ãîâîðÿ
ñëîâàìè Äæåÿ, Âåðõîâíîìó Ñóäó ÑØÀ íå äîñòàâàëî
"ýíåðãèè, âåñà è äîñòîèíñòâà".

Ïîäîáíîå îòíîøåíèå ê Âåðõîâíîìó Ñóäó ÑØÀ âñêîðå
äîëæíî áûëî èçìåíèòüñÿ, ïîñêîëüêó åãî âëèÿíèå íà÷àëî
ðàñòè. Ïðèíÿòîå äàííûì Ñóäîì â 1803 ãîäó ñóäüáîíîñ-
íîå ðåøåíèå ïî äåëó "Ìàðáåðè ïðîòèâ Ìýäèñîíà",óòâåð-
äèâøåå "ñóäåáíûé êîíòðîëü" (ò.å. ïðàâî ñóäåé îòêàçû-
âàòüñÿ îò ïðèìåíåíèÿ çàêîíîâ è çàêîíîäàòåëüíûõ àêòîâ,
êîãäà â îòíîøåíèè íèõ óñòàíîâëåíî ñàìèìè ñóäüÿìè, ÷òî
îíè ïðîòèâîðå÷àò Êîíñòèòóöèè), è ïîñëåäóþùàÿ çàìå÷à-
òåëüíàÿ ñïîñîáíîñòü ýòîãî ñóäà ïîääåðæèâàòü ñâîþ íåçà-
âèñèìîñòü îò äðóãèõ âåòâåé âëàñòè çàâîåâàëè Âåðõîâíî-
ìó Ñóäó Ñîåäèíåííûõ Øòàòîâ îãðîìíûé ïðåñòèæ è âëèÿ-
íèå â ïðàâîâîé ñôåðå è ïîëèòè÷åñêîé æèçíè Àìåðèêè.

Â û á î ð   ñ ó ä å é
Ïîñêîëüêó ñàì ïî ñåáå Âåðõîâíûé Ñóä ÑØÀ ÿâëÿåòñÿ

äîñòàòî÷íî âàæíûì, ïðîöåññ, ïîñðåäñòâîì êîòîðîãî âû-
áèðàþòñÿ åãî ÷ëåíû, â ñèëó ñëîæèâøèõñÿ îáñòîÿòåëüñòâ
èìååò áîëüøîå çíà÷åíèå. Ðàçäåë 1 Ñòàòüè III Êîíñòèòó-
öèè ÑØÀ ïðåäîñòàâëÿåò ñóäåáíóþ âëàñòü íàöèîíàëüíî-
ãî (èëè "ôåäåðàëüíîãî") ïðàâèòåëüñòâà "îäíîìó Âåðõîâ-

Ð .   Á à ð ê å ð1

" Ò î ð æ å ñ ò â å í í î   ê ë ÿ í ó ñ ü "2

(Èñòîðè÷åñêèé î÷åðê: âûäâèæåíèå êàíäèäàòóð íà
äîëæíîñòè ÷ëåíîâ Âåðõîâíîãî Ñóäà ÑØÀ, èõ óòâåðæäå-
íèå è íàçíà÷åíèå) 

Íàçíà÷åíèå òîãî èëè èíîãî ÷ëåíà Âåðõîâíîãî Ñóäà ñâÿ-
çàíî ñ þðèäè÷åñêèìè, ïîëèòè÷åñêèìè è ïñèõîëîãè÷åñêèìè
ñîîáðàæåíèÿìè. Â ýòîé ñòàòüå ó÷åíûé-ïðàâîâåä ðàññìàò-
ðèâàåò ðÿä ôàêòîðîâ, êîòîðûå îêàçûâàëè è ïðîäîëæàþò
îêàçûâàòü âëèÿíèå íà ïðåçèäåíòîâ ïðè âûáîðå èìè êàíäè-
äàòóð âåðõîâíûõ ñóäåé, à òàêæå íà Ñåíàò ïðè ïîäòâåðæäå-
íèè èëè îòêëîíåíèè èì êàíäèäàòîâ íà äîëæíîñòè ÷ëåíîâ
Âåðõîâíîãî Ñóäà ÑØÀ. Íåñìîòðÿ íà ïîïûòêè ïðåçèäåíòà è
Ñåíàòà íàçíà÷àòü âåðõîâíûõ ñóäåé, ðàçäåëÿþùèõ èõ ïîëè-
òè÷åñêèå âçãëÿäû, ÷ëåíû Âåðõîâíîãî Ñóäà ÑØÀ âñåãäà ðå-
øèòåëüíî ïðîÿâëÿëè íåçàâèñèìîñòü îò äðóãèõ âåòâåé
âëàñòè, äà è ñàìè àìåðèêàíöû íèêîãäà è íå ñîãëàñèëèñü
áû íè íà êàêîå îãðàíè÷åíèå ýòîé íåçàâèñèìîñòè. 

Â 1791 ãîäó, êîãäà ïðîøëî ìåíåå äâóõ ìåñÿöåâ ñ íà-
÷àëà ðàáîòû Âåðõîâíîãî Ñóäà Ñîåäèíåííûõ Øòàòîâ,
îäèí èç åãî ïåðâîíà÷àëüíûõ ÷ëåíîâ Äæîí Ðàòëåäæ óøåë
ñî ñâîåãî ïîñòà ñ òåì, ÷òîáû ñòàòü ïðåäñåäàòåëåì Âåð-
õîâíîãî Ñóäà ñâîåãî ðîäíîãî øòàòà,Þæíîé Êàëèôîðíèè.
×åòûðå ãîäà ñïóñòÿ, ïåðâûé ïðåäñåäàòåëü Âåðõîâíîãî
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1 Ðîáåðò Ñ. Áàðêåð - ïî÷åòíûé ïðîôåññîð ïðàâà þðèäè÷åñêîãî ôàêóëüòåòà Äúþ-
êåñíîâñêîãî óíèâåðñèòåòà â Ïèòòñáóðãå, øò. Ïåíñèëüâàíèÿ. Â òå÷åíèå 12 ëåò
Áàðêåð áûë Ïðåäñåäàòåëåì Êîìèòåòà ïî êîíñòèòóöèîííîìó ïðàâó Ìåæàìåðè-
êàíñêîé àññîöèàöèè þðèñòîâ. Â ðàìêàõ ïðîãðàììû Ôóëáðàéòà Áàðêåð ïðåïî-
äàâàë ïðàâî â Óíèâåðñèòåòå Áóýíîñ-Àéðåñà,Àðãåíòèíà. Êðîìå òîãî,îí ÿâëÿåò-
ñÿ àâòîðîì êíèãè La Constitucion de los Estados Unidos y su dinamica actual
(Êîíñòèòóöèÿ Ñîåäèíåííûõ Øòàòîâ è åå ñîâðåìåííîå ðàçâèòèå), êîòîðàÿ âûé-
äåò â ñâåò â 2005 ãîäó.

2 Ïóáëèêóåòñÿ íà îñíîâå ìàòåðèàëà ýëåêòðîííîãî æóðíàëà Ãîñäåïà ÑØÀ "Âîï-
ðîñû äåìîêðàòèè", àïðåëü 2005 ã.



þòñÿ íåêîòîðûì îáîáùåíèÿì. Âî-ïåðâûõ, êàíäèäàòû íà
äîëæíîñòè â Âåðõîâíîì Ñóäå ÑØÀ âñåãäà áûëè þðèñòà-
ìè. Íåñìîòðÿ íà òî, ÷òî Êîíñòèòóöèÿ íå òðåáóåò ýòîãî,
çäðàâûé ñìûñë äèêòóåò íåîáõîäèìîñòü òîãî, ÷òîáû ëþ-
äè,îñíîâíîé îáÿçàííîñòüþ êîòîðûõ ÿâëÿåòñÿ òîëêîâàíèå
è ïðèìåíåíèå çàêîíà, õîðîøî çíàëè åãî. Âî-âòîðûõ,âûä-
âèãàåìûå êàíäèäàòû îáû÷íî ÿâëÿþòñÿ ñîþçíèêàìè ïðå-
çèäåíòà, âèäíûìè ÷ëåíàìè åãî ïîëèòè÷åñêîé ïàðòèè èëè
þðèñòàìè,îäîáðÿþùèìè ïîçèöèþ ïðåçèäåíòà ïî îñíîâ-
íûì ïðàâîâûì âîïðîñàì ñåãîäíÿøíåãî äíÿ. Âîò ïî÷åìó,
íàïðèìåð, Ðîäæåð Áðóê Òàíè, îäèí èç âåäóùèõ ïîëèòè-
÷åñêèõ äåÿòåëåé ñðåäè ñòîðîííèêîâ ïðåçèäåíòà Ýíäðþ
Äæåêñîíà, âûñòóïàþùèõ ïðîòèâ ñóùåñòâîâàíèÿ íàöèî-
íàëüíîãî áàíêà Ñîåäèíåííûõ Øòàòîâ, áûë â 1836 ãîäó
íàçíà÷åí Äæåêñîíîì Ïðåäñåäàòåëåì Âåðõîâíîãî Ñóäà
ÑØÀ; à Ýéá Ôîðòàñ, áëèæàéøèé ñîâåòíèê Ïðåçèäåíòà
Ëèíäîíà Äæîíñîíà, â 1965 ãîäó ïîëó÷èë íàçíà÷åíèå â
Âåðõîâíûé Ñóä.

Ìíîãèå íàçíà÷åíöû ñàìè ÿâëÿëèñü îñíîâíûìè ïîëè-
òè÷åñêèìè ôèãóðàìè. Íàçíà÷åííûé â 1863 ãîäó Àâðà-
àìîì Ëèíêîëüíîì Ïðåäñåäàòåëåì Âåðõîâíîãî Ñóäà
ÑØÀ Ñýëìîí Ï. ×åéç áûë äî ýòîãî ãóáåðíàòîðîì øò.
Îãàéî. ×àðëüç Ýâàíñ Õüþç, íàçíà÷åííûé â 1910 ãîäó íà
ñâîþ ïåðâóþ äîëæíîñòü â ýòîì Ñóäå Óèëüÿìîì Õàóàð-
äîì Òàôòîì,çàíèìàë ïîñò ãóáåðíàòîðà Íüþ-Éîðêà. Ïåð-
âûì, êîãî íàçíà÷èë (â 1937 ãîäó) â Âåðõîâíûé Ñóä ÑØÀ
Ôðàíêëèí Ä. Ðóçâåëüò,áûë Ñåíàòîð Õüþãî Ë. Áëýê èç øò.
Àëàáàìû. À áîëåå ïîçäíèì íàçíà÷åíöåì Ðóçâåëüòà â
äàííîì ñóäå ñòàë Ôðýíê Ìåðôè,áûâøèé äî ýòîãî ãóáåð-
íàòîðîì øò. Ìè÷èãàí. Ýðë Óîððåí çàíèìàë ïîñò ãóáåð-
íàòîðà øò. Êàëèôîðíèÿ, êîãäà â 1954 ãîäó Äóàéò Ýéçåí-
õàóýð íàçíà÷èë åãî Ïðåäñåäàòåëåì Âåðõîâíîãî Ñóäà
ÑØÀ. Ñàìûì èçâåñòíûì ïðèìåðîì ìîæåò ñëóæèòü íàç-
íà÷åíèå â 1921 ãîäó Ïðåçèäåíòîì Óîððåíîì Ã. Õàðäèí-
ãîì íà ïîñò Ïðåäñåäàòåëÿ Âåðõîâíîãî Ñóäà ÑØÀ áûâ-
øåãî ïðåçèäåíòà Òàôòà.

Èíîãäà ïðåçèäåíòû íàçíà÷àëè â ýòîò ñóä ÷ëåíîâ îï-
ïîçèöèîííîé ïàðòèè. Òàê, íàïðèìåð, â 1863 ãîäó Ïðåçè-
äåíò Ëèíêîëüí,áûâøèé ðåñïóáëèêàíöåì,íàçíà÷èë â Âåð-

íîìó Ñóäó è òàêîìó êîëè÷åñòâó íèæåñòîÿùèõ ñóäîâ, êî-
òîðîå Êîíãðåññ ìîæåò ïî íåîáõîäèìîñòè óñòàíîâèòü è
ó÷ðåäèòü",ïðåäóñìàòðèâàåò,÷òî ÷ëåíû ýòîãî Âåðõîâíîãî
Ñóäà (à òàêæå âñå äðóãèå ôåäåðàëüíûå ñóäüè) çàíèìàþò
ñâîè äîëæíîñòè ïîæèçíåííî, åñëè âåäóò ñåáÿ áåçóïðå÷-
íî, è ãàðàíòèðóåò, ÷òî èõ âîçíàãðàæäåíèå íå ìîæåò áûòü
óìåíüøåíî âî âðåìÿ èõ ïðåáûâàíèÿ â äîëæíîñòè. Â Ðàç-
äåëå 2 Ñòàòüè II ïðåäóñìàòðèâàåòñÿ, ÷òî ïðåçèäåíò Ñîå-
äèíåííûõ Øòàòîâ "...èìååò ïðàâî âûäâèãàòü êàíäèäàòó-
ðû è, ïî ñîâåòó è ñ ñîãëàñèÿ ñåíàòà, íàçíà÷àòü...ñóäåé
Âåðõîâíîãî Ñóäà".

Àëåêñàíäð Ãàìèëüòîí, îäèí èç âëèÿòåëüíûõ ó÷àñòíè-
êîâ Êîíâåíòà 1787 ãîäà,ðàçðàáàòûâàâøåãî ïðîåêò Êîíñ-
òèòóöèè, ñëåäóþùèì îáðàçîì ðàçúÿñíÿë ñìûñë ïðîöåñ-
ñà íàçíà÷åíèÿ â 77-ì íîìåðå "Çàïèñîê ôåäåðàëèñòà":
"Êîãäà ðå÷ü øëà î ñîþçå Ñåíàòà ñ ïðåçèäåíòîì â ñòàòüå
î íàçíà÷åíèÿõ, â îäíèõ ñëó÷àÿõ âûñêàçûâàëîñü ïðåäïî-
ëîæåíèå, ÷òî ýòîò ñîþç áóäåò ñïîñîáñòâîâàòü ÷ðåçìåð-
íîìó âëèÿíèþ ïðåçèäåíòà íà Ñåíàò,à â äðóãèõ - ÷òî äàí-
íûé ñîþç áóäåò èìåòü ïðîòèâîïîëîæíóþ òåíäåíöèþ -
âåñîìîå äîêàçàòåëüñòâî îøèáî÷íîñòè îáîèõ ïðåäïîëî-
æåíèé".

Ñ 1789 ãîäà, êîãäà Ïðåçèäåíò Äæîðäæ Âàøèíãòîí ïî-
ëîæèë íà÷àëî ýòîìó ïðîöåññó, ïðåçèäåíòû â îáùåé
ñëîæíîñòè âûäâèíóëè â Âåðõîâíûé Ñóä ÑØÀ 148 êàíäè-
äàòóð. Èç íèõ øåñòü êàíäèäàòîâ çàÿâèëè ñàìîîòâîä,12 -
îòâåðã Ñåíàò, äåâÿòü - áûëè ñíÿòû ïðåçèäåíòîì (îáû÷íî
â ñâÿçè ñ âîçðàæåíèÿìè ñî ñòîðîíû Ñåíàòà), è ïî ïÿòè
êàíäèäàòóðàì Ñåíàò íå ïðèíèìàë ðåøåíèÿ (è, â êîíå÷-
íîì ñ÷åòå, îíè îòïàëè). Òàêèì îáðàçîì, â èñòîðè÷åñêîì
êîíòåêñòå, ïðèáëèçèòåëüíî ÷åòâåðî èç ïÿòè êàíäèäàòîâ,
ïðåäëîæåííûõ ïðåçèäåíòîì, ñòàíîâèëèñü ÷ëåíàìè Âåð-
õîâíîãî Ñóäà ÑØÀ.

Êàêèå æå ëþäè âûäâèãàëèñü è íàçíà÷àëèñü â Âåðõîâ-
íûé Ñóä ÑØÀ? È ïî÷åìó îòâåðãàëîñü îêîëî 20 ïðîöåí-
òîâ ïðåäëîæåííûõ êàíäèäàòóð? Âûäâèæåíèå êàæäîãî
êàíäèäàòà â óïîìÿíóòûé Ñóä ñâÿçàíî ñ óíèêàëüíûì ïå-
ðåïëåòåíèåì ïðàâîâûõ è ïîëèòè÷åñêèõ ñîîáðàæåíèé, à
òàêæå ÷åðò õàðàêòåðà; òåì íå ìåíåå, îíè âñå æå ïîääà-
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ëåäæ, ÿâëÿâøèéñÿ ÷ëåíîì ýòîãî Ñóäà ðàíåå, óøåë â îòñ-
òàâêó â 1791 ãîäó. ×åðåç ÷åòûðå ãîäà, êîãäà Ïðåçèäåíò
Âàøèíãòîí âûäâèíóë åãî êàíäèäàòóðó íà ïîñò Ïðåäñåäà-
òåëÿ Âåðõîâíîãî Ñóäà ÑØÀ, ìíîãèå ñåíàòîðû âîçðàæà-
ëè ïðîòèâ Ðàòëåäæà â ñâÿçè ñ òåì, ÷òî â 1794 ãîäó îí
ÿðîñòíî êðèòèêîâàë ïðîòèâîðå÷èâûé äîãîâîð ìåæäó Ñî-
åäèíåííûìè Øòàòàìè è Âåëèêîáðèòàíèåé. Äðóãèå êàí-
äèäàòóðû íå áûëè ïîäòâåðæäåíû ïî öåëîìó ðÿäó ïðè-
÷èí: Àëåêñàíäðà Óîëêîòòà îòêëîíèëè â 1811 ãîäó, ïîñ-
êîëüêó îòðèöàòåëüíîå îòíîøåíèå ê íåìó ìíîãèõ ÷ëåíîâ
åãî ñîáñòâåííîé ïàðòèè äîïîëíÿëîñü íàëè÷èåì ó îáåèõ
ïàðòèé ñîìíåíèé â åãî ñïîñîáíîñòÿõ. Â 1844 è 1845 ãî-
äàõ Ïðåçèäåíò Äæîí Òàéëåð ïðåäïðèíÿë øåñòü ïîïûòîê
çàïîëíèòü âàêàíñèè â Âåðõîâíîì Ñóäå ÑØÀ, ïÿòü èç êî-
òîðûõ îêîí÷èëèñü íåóäà÷åé. Ó äåìîêðàòà Òàéëåðà, êîòî-
ðîãî äâàæäû âûáèðàëè âèöå-ïðåçèäåíòîì îò ïàðòèè âè-
ãîâ è êîòîðûé ñòàë ïðåçèäåíòîì â ðåçóëüòàòå ñìåðòè
Ïðåçèäåíòà Óèëüÿìà Ãåíðè Ãàððèñîíà, íå áûëî äîñòà-
òî÷íî ñèëüíîé áàçû ïîääåðæêè â îáåèõ ïîëèòè÷åñêèõ
ïàðòèÿõ äëÿ òîãî, ÷òîáû îáåñïå÷èòü ñåáå áëàãîñêëîííûå
äåéñòâèÿ ñî ñòîðîíû Ñåíàòà. Íåñêîëüêî êàíäèäàòîâ,
âêëþ÷àÿ Ýáåíåçåðà Õîðà, âûäâèíóòîãî â 1870ãîäó, è Óè-
ëåðà Õ. Ïåêõýìà, âûäâèíóòîãî â 1894 ãîäó, áûëè îòâåðã-
íóòû ïîòîìó,÷òî èõ ñîïðîòèâëåíèå òðåáîâàíèÿì ïîëèòè-
÷åñêîãî ïîêðîâèòåëüñòâà íàñòðîèëî ïðîòèâ ýòèõ ïîëèòè-
êîâ âëèÿòåëüíûõ ñåíàòîðîâ. Â 1930ãîäó Ñåíàò îòêëîíèë
âûäâèíóòîãî Ïðåçèäåíòîì Ãåðáåðòîì Ãóâåðîì Äæîíà Ä.
Ïàðêåðà, ïîñêîëüêó åãî îáâèíÿëè â òîì, ÷òî îí íàñòðîåí
ïðîòèâ ïðîôñîþçîâ. Â 1969 è 1970 ãîäàõ Ñåíàò îòâåðã
äâóõ êàíäèäàòîâ, âûäâèíóòûõ Ïðåçèäåíòîì Ðè÷àðäîì
Íèêñîíîì, â ñâÿçè ñ êðèòè÷åñêèì îòíîøåíèåì ê èõ ëè÷-
íûì êà÷åñòâàì è âçãëÿäàì. Ïîðàæåíèå âûäâèíóòîãî Ðî-
íàëüäîì Ðåéãàíîì êàíäèäàòà Ðîáåðòà Õ. Áîðêà â 1987
ãîäó îáúÿñíÿëîñü, ïî åäèíîìó ìíåíèþ âñåõ ñòîðîí, ñî-
îáðàæåíèÿìè, ñâÿçàííûìè ñ åãî âçãëÿäàìè íà ñóäåáíóþ
ñèñòåìó. Êîðî÷å ãîâîðÿ,êàíäèäàòóðû îòâåðãàëèñü ïî öå-
ëîìó ðÿäó ñàìûõ ðàçíûõ ïðè÷èí - ïàðòèéíûõ, ìèðîâîç-
çðåí÷åñêèõ, íà îñíîâàíèè ÷åðò õàðàêòåðà.

Â Êîíñòèòóöèè êîíêðåòíî íå óêàçûâàåòñÿ,ñêîëüêî ÷ëå-

õîâíûé Ñóä ÑØÀ èçâåñòíîãî äåìîêðàòà Ñòèâåíà Ä. Ôèë-
äà. Â 1940 ãîäó Ïðåçèäåíò Ôðàíêëèí Ðóçâåëüò ïîâûñèë
â äîëæíîñòè ÷ëåíà Âåðõîâíîãî Ñóäà ÑØÀ Õàðëàíà Ôèñ-
êà Ñòîóíà,ÿâëÿâøåãîñÿ ÷ëåíîì Ðåñïóáëèêàíñêîé ïàðòèè,
ñäåëàâ åãî Ïðåäñåäàòåëåì ýòîãî Ñóäà. Â 1945 ãîäó Ïðå-
çèäåíò Ãàððè Òðóìýí, ïðèíàäëåæàâøèé ê Äåìîêðàòè÷åñ-
êîé ïàðòèè,íàçíà÷èë â óïîìÿíóòûé Ñóä Ñåíàòîðà îò Ðåñ-
ïóáëèêàíñêîé ïàðòèè Ãàðîëüäà Õ. Áàðòîíà. Â 1956 ãîäó
çà òðè íåäåëè äî ïðåçèäåíòñêèõ âûáîðîâ Ïðåçèäåíò Ýé-
çåíõàóýð íàçíà÷èë äåìîêðàòà Óèëüÿìà Ä. Áðåííàíà â
Âåðõîâíûé Ñóä ÑØÀ. Èìåþòñÿ è äðóãèå ïðèìåðû ïîäîá-
íîé "äâóõïàðòèéíîñòè"; îäíàêî, îñòàâàÿñü äâóõïàðòèé-
íûìè, ýòè íàçíà÷åíèÿ, òåì íå ìåíåå, íîñèëè ïîëèòè÷åñ-
êèé õàðàêòåð, ïîñêîëüêó áûëè ðàññ÷èòàíû íà çàâîåâàíèå
ïðåçèäåíòîì ïîääåðæêè ñî ñòîðîíû íàñåëåíèÿ èëè
Êîíãðåññà.

Çà ïîñëåäíèå ïÿòüäåñÿò ëåò ïðàêòèêà íàçíà÷åíèÿ âèä-
íûõ ïîëèòèêîâ â Âåðõîâíûé Ñóä ÑØÀ çàìåòíî ñîêðàòè-
ëàñü. Íåäàâíèå ïðåçèäåíòû áûëè ñêëîííû âûäâèãàòü
êàíäèäàòóðû ìóæ÷èí è æåíùèí, êîòîðûå óæå áûëè ñóäü-
ÿìè, èñïîëíÿþùèìè ñëóæåáíûå îáÿçàííîñòè. Èç äåâÿòè
÷ëåíîâ íûíåøíåãî Âåðõîâíîãî Ñóäà øåñòü (Äæîí Ïîë
Ñòèâåíñ, Àíòîíèí Ñêàëèà, Ýíòîíè Ì. Êåííåäè, Êëàðåíñ
Òîìàñ, Ðóò Áåéäåð Ãèíçáóðã è Ñòèâåí Ã. Áðåéåð) âî âðå-
ìÿ âûäâèæåíèÿ èõ êàíäèäàòóð áûëè ñóäüÿìè ôåäåðàëü-
íûõ àïåëëÿöèîííûõ ñóäîâ, à äâîå (Ñàíäðà Äýé Î'Êîííîð
è Äýâèä Õ. Ñàóòåð) ðàáîòàëè ñóäüÿìè àïåëëÿöèîííûõ ñó-
äîâ øòàòîâ. Â íàñòîÿùåå âðåìÿ ïîëèòè÷åñêàÿ èçâåñò-
íîñòü âûäâèãàåìûõ êàíäèäàòîâ èìååò ìåíüøåå çíà÷å-
íèå, ÷åì ñîâìåñòèìîñòü èõ âçãëÿäîâ ñî âçãëÿäàìè ïðå-
çèäåíòà.

Ï î ä ò â å ð æ ä å í è å   Ñ å í à ò î ì
Êîíñòèòóöèÿ íå óñòàíàâëèâàåò êðèòåðèåâ îäîáðåíèÿ

èëè îòêëîíåíèÿ Ñåíàòîì âûäâèíóòûõ êàíäèäàòóð. Èíûìè
ñëîâàìè, êàæäûé ñåíàòîð âîëåí ïðèìåíÿòü ñâîè
ñîáñòâåííûå ñòàíäàðòû. Ïåðâûì îòâåðãíóòûì êàíäèäà-
òîì íà äîëæíîñòü â Âåðõîâíîì Ñóäå ÑØÀ áûë Äæîí Ðàò-
ëåäæ, êàíäèäàòóðó êîòîðîãî îòêëîíèëè â 1795 ãîäó. Ðàò-

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 3(33)`06

58 59

Ìåæäóíàðîäíàÿ ïðàêòèêà êîíñòèòóöèîííîãî êîíòðîëÿ



61

Óîððåí, íàçíà÷åííûé Ïðåçèäåíòîì Ýéçåíõàóýðîì Ïðåä-
ñåäàòåëåì Âåðõîâíîãî Ñóäà ÑØÀ, òàê ÷àñòî ãîëîñîâàë
ïðîòèâ ïîçèöèè Ýéçåíõàóýðà, ÷òî ïîñëå óõîäà ñî ñâîåãî
ïîñòà ýòîò ïðåçèäåíò îõàðàêòåðèçîâàë íàçíà÷åíèå èì
Óîððåíà êàê ñàìóþ áîëüøóþ, ÷åðòîâñêè ãëóïóþ îøèáêó,
êîòîðóþ îí ñäåëàë êàê ïðåçèäåíò. Â 1974 ãîäó ïðè ðàñ-
ñìîòðåíèè äåëà Ñîåäèíåííûå Øòàòû ïðîòèâ Íèêñîíà -
äåëà, ñâÿçàííîãî ñ îòêàçîì Ïðåçèäåíòà Íèêñîíà ïðåäñ-
òàâèòü ñóäó çàòðåáîâàííûå èì ñóäåáíûì ïðèêàçîì ìàã-
íèòîôîííûå çàïèñè Áåëîãî äîìà íà îñíîâàíèè ïðèâèëå-
ãèè èñïîëíèòåëüíîé âëàñòè (ïðàâà ïðåçèäåíòà èëè ãó-
áåðíàòîðà è ÷èíîâíèêîâ íå ïðåäñòàâëÿòü â ñóä èëè â ëå-
ãèñëàòóðó èìåþùóþñÿ ó íèõ êîíôèäåíöèàëüíóþ èíôîð-
ìàöèþ îôèöèàëüíîãî õàðàêòåðà) - òðîå èç ÷åòûðåõ ÷ëå-
íîâ Âåðõîâíîãî Ñóäà ÑØÀ, íàçíà÷åííûõ Íèêñîíîì, ïðî-
ãîëîñîâàëè ïðîòèâ íåãî, â òî âðåìÿ êàê ÷åòâåðòûé âîñ-
ïîëüçîâàëñÿ âîçìîæíîñòüþ îòêàçà îò ó÷àñòèÿ â ãîëîñî-
âàíèè.

Âòîðîå ÿâëåíèå ïåðâîñòåïåííîé âàæíîñòè - ÿâëåíèå,
òåñíî ñâÿçàííîå ñ ïåðâûì - ñîñòîèò â òîì,÷òî àìåðèêàíñ-
êèé íàðîä îæèäàåò è òðåáóåò îò Âåðõîâíîãî Ñóäà ÑØÀ,
÷òîáû ïîñëåäíèé áûë íåçàâèñèìûì îò ïîëèòè÷åñêèõ
âåòâåé âëàñòè. Â 1805 ãîäó ñòîðîííèêè Äæåôôåðñîíà,
ñîñòàâëÿâøèå áîëüøèíñòâî â Ïàëàòå ïðåäñòàâèòåëåé è
ðåøèòåëüíî âîçíàìåðèâøèåñÿ ïîä÷èíèòü ñåáå ôåäå-
ðàëüíóþ ñóäåáíóþ âëàñòü (â êîòîðîé òîãäà ãîñïîäñòâóþ-
ùåå ïîëîæåíèå çàíèìàëè ñóäüè, ðàçäåëÿâøèå âçãëÿäû
ôåäåðàëèñòîâ), ïðèìåíèâ ïðîöåäóðó èìïè÷ìåíòà,
îòñòðàíèëè îò äîëæíîñòè ÷ëåíà Âåðõîâíîãî Ñóäà ÑØÀ
Ñàìóåëà ×åéçà. Â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé ðàñ-
ñìîòðåíèå ýòîãî âîïðîñà áûëî ïåðåäàíî â Ñåíàò, ãäå
ñòîðîííèêè Äæåôôåðñîíà èìåëè áîëüøèíñòâî 25 ïðî-
òèâ 9, ïðè÷åì äëÿ îòñòðàíåíèÿ äîëæíîñòíîãî ëèöà â ïî-
ðÿäêå èìïè÷ìåíòà òðåáîâàëîñü äâå òðåòè ãîëîñîâ. Îä-
íàêî äîñòàòî÷íîå ÷èñëî ñòîðîííèêîâ Äæåôôåðñîíà ïðî-
ãîëîñîâàëî çà ×åéçà, è îí áûë îïðàâäàí. Ñ òåõ ïîð íè ê
îäíîìó èç ÷ëåíîâ Âåðõîâíîãî Ñóäà ÑØÀ íå ïðèìåíÿëàñü
ïðîöåäóðà èìïè÷ìåíòà, è âûçâàâøåå ïðîòèâîðå÷èÿ äåëî
×åéçà ÿâëÿåòñÿ ñâèäåòåëüñòâîì òîãî, ÷òî íåçàâèñèìîñòü

íîâ äîëæíî áûòü â Âåðõîâíîì Ñóäå ÑØÀ; ÷èñëî âåðõîâ-
íûõ ñóäåé âñåãäà îïðåäåëÿëîñü ôåäåðàëüíûì ñòàòóòîì.
Ïåðâîíà÷àëüíî Êîíãðåññ ïîñòàíîâèë,÷òî Âåðõîâíûé Ñóä
ÑØÀ äîëæåí ñîñòîÿòü èç øåñòè ÷ëåíîâ. Ñ òåõ ïîð áûëè
âðåìåíà, êîãäà â ñîñòàâ ýòîãî ñóäà âõîäèëè 10÷ëåíîâ, à
èíîãäà ñëó÷àëîñü, ÷òî èõ áûëî òîëüêî ïÿòü. Îáû÷íî ÷èñ-
ëî ÷ëåíîâ äàííîãî Ñóäà îñíîâûâàëîñü íà òðåáîâàíèè
ýôôåêòèâíîñòè åãî ðàáîòû. Îäíàêî â îäíîì ñëó÷àå ðå-
øàþùèì ôàêòîðîì ñòàëè ïîëèòè÷åñêèå ìîòèâû. Â 1866
ãîäó Êîíãðåññ ïðåäóñìîòðåë ñîêðàùåíèå ÷èñëà ÷ëåíîâ
Âåðõîâíîãî Ñóäà ÑØÀ ïóòåì íåçàïîëíåíèÿ îñâîáîäèâ-
øèõñÿ âàêàíñèé ñ 10äî 7 ñ òåì, ÷òîáû ïîìåøàòü Ïðåçè-
äåíòó Ýíäðþ Äæîíñîíó ïðîèçâåñòè ëþáûå íàçíà÷åíèÿ â
ýòîò Ñóä. Â 1869 ãîäó, ïîñëå óõîäà Äæîíñîíà ñî ñâîåãî
ïîñòà, ÷èñëî ÷ëåíîâ Âåðõîâíîãî Ñóäà ÑØÀ áûëî óâåëè-
÷åíî äî äåâÿòè è ñ òåõ ïîð îíî îñòàâàëîñü íåèçìåííûì.

Í å ç à â è ñ è ì î ñ ò ü   ñ ó ä å é
Åñëè âûøåóïîìÿíóòûå êîíôëèêòû íàãëÿäíî ïîêàçûâà-

þò ïîëèòè÷åñêèå àñïåêòû íàçíà÷åíèé â Âåðõîâíûé Ñóä
ÑØÀ, äâà äðóãèõ ÿâëåíèÿ äåìîíñòðèðóþò áîëåå ãëóáî-
êèå è âàæíûå ñòîðîíû ôàêòè÷åñêîãî ïîëîæåíèÿ äåë.
Ïåðâîå èç íèõ ñîñòîèò â òîì,÷òî êàêèìè áû íè áûëè îáñ-
òîÿòåëüñòâà èõ íàçíà÷åíèÿ, ÷ëåíû Âåðõîâíîãî ñóäà ÑØÀ
ïî âñòóïëåíèè â äîëæíîñòü âñåãäà ðåøèòåëüíî ïðîÿâëÿ-
ëè íåçàâèñèìîñòü îò äðóãèõ ïîëèòè÷åñêèõ âåòâåé âëàñ-
òè, âêëþ÷àÿ íåçàâèñèìîñòü îò ñàìèõ ïðåçèäåíòîâ, êîòî-
ðûå èõ íàçíà÷èëè. Òàê, íàïðèìåð, â 1902 ãîäó Ïðåçèäåíò
Òåîäîð Ðóçâåëüò íàçíà÷èë Îëèâåðà Óýíäåëëà Õîëìñà
ìëàäøåãî ÷ëåíîì Âåðõîâíîãî Ñóäà ÑØÀ. Ìåíåå ÷åì ÷å-
ðåç äâà ãîäà ïðè ðàññìîòðåíèè äåëà, íàïðàâëåííîãî
ïðîòèâ òðåñòîâ è èìåâøåãî áîëüøîå çíà÷åíèå äëÿ ïðîã-
ðàììû Ðóçâåëüòà, Õîëìñ ãîëîñîâàë ïðîòèâ ýòîãî ïðåçè-
äåíòà. Â 1952 ãîäó,êîãäà êîíôèñêàöèÿ Ïðåçèäåíòîì Òðó-
ìýíîì îñíîâíûõ ñòàëåëèòåéíûõ çàâîäîâ ñòðàíû áûë îñ-
ïîðåí íà îñíîâàíèè ïîëîæåíèé êîíñòèòóöèè, Âåðõîâíûé
Ñóä ÑØÀ 6 ãîëîñàìè ïðîòèâ Ç âûíåñ ðåøåíèå íå â ïîëü-
çó ïðåçèäåíòà. Èç ÷åòûðåõ ÷ëåíîâ ýòîãî ñóäà, íàçíà÷åí-
íûõ ñàìèì Òðóìýíîì, äâîå ãîëîñîâàëè ïðîòèâ íåãî. Ýðë
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äîâ, òàê è ïðåäàííîñòè ñóäåé ñâîåìó äåëó ÿâëÿåòñÿ îä-
íîâðåìåííàÿ ïðèâåðæåííîñòü íàðîäà äåìîêðàòèè è çà-
êîííîñòè. Áîëåå ñòà ëåò íàçàä àíãëèéñêèé þðèñò è èñ-
òîðèê Äæåéìñ Áðàéñ â ñâîåì êëàññè÷åñêîì èññëåäîâà-
íèè ãîñóäàðñòâåííîé âëàñòè Ñîåäèíåííûõ Øòàòîâ Àìå-
ðèêàíñêîå ñîäðóæåñòâî ñëåäóþùèì îáðàçîì çàâåðøèë
ïðîâåäåííûé èì àíàëèç ñóäåáíîé ñèñòåìû: "Ðàíî èëè
ïîçäíî ìû ïðèõîäèì ê íàðîäó; èìåííî íà åãî ðàçóìíîñ-
òè è ñàìîîãðàíè÷åíèè áóäåò, â êîíå÷íîì ñ÷åòå, ïîêîèòñÿ
ñàìàÿ õèòðîóìíàÿ ñèñòåìà ãîñóäàðñòâåííîé âëàñòè".

ñóäåé âàæíåå,÷åì íàëè÷èå ïðåèìóùåñòâà ó ñòîðîííèêîâ
òîé èëè èíîé ïàðòèè.

Åùå áîëåå íàãëÿäíûé ïðèìåð èìåë ìåñòî â òðèäöà-
òûõ ãîäàõ ïðîøëîãî âåêà. Â ïåðèîä ìåæäó 1933 è 1936
ãîäàìè Âåðõîâíûé Ñóä ÑØÀ îáúÿâèë íåêîíñòèòóöèîí-
íûìè ìíîãèå çàêîíû,ïðèíÿòûå êàê ñîñòàâíûå ÷àñòè Íî-
âîãî êóðñà Ïðåçèäåíòà Ôðàíêëèíà Ä. Ðóçâåëüòà, åãî
ïðîãðàììû ïî îæèâëåíèþ àìåðèêàíñêîé ýêîíîìèêè âî
âðåìÿ Âåëèêîé äåïðåññèè. Â 1936 ãîäó Ðóçâåëüò áûë
âíîâü èçáðàí ïîäàâëÿþùèì áîëüøèíñòâîì ãîëîñîâ, è
åãî ñòîðîííèêè òàêæå ïîëó÷èëè çíà÷èòåëüíîå áîëüøèí-
ñòâî â îáåèõ ïàëàòàõ Êîíãðåññà. Âñêîðå ïîñëå ñâîåãî
ïåðåèçáðàíèÿ íà ïîñò ïðåçèäåíòà Ñîåäèíåííûõ Øòà-
òîâ Ðóçâåëüò îáúÿâèë î ñâîåì íàìåðåíèè çàíÿòüñÿ
ïðîáëåìîé Âåðõîâíîãî Ñóäà ÑØÀ ïóòåì âíåñåíèÿ
ïðåäëîæåíèÿ î ïðèíÿòèè çàêîíîäàòåëüñòâà, êîòîðîå
ðàçðåøàëî áû åìó â êà÷åñòâå ïðåçèäåíòà íàçíà÷èòü íà
äîëæíîñòè â óïîìÿíóòîì ñóäå øåñòü äîïîëíèòåëüíûõ
åãî ÷ëåíîâ. Áîëüøèíñòâî íàñåëåíèÿ è ÷ëåíîâ Êîíãðåñ-
ñà âñòðåòèëè â øòûêè ýòîò ïðåäëîæåííûé ïðåçèäåíòîì
ïëàí, è îí íå áûë ïðèíÿò. Íåñìîòðÿ íà òî, ÷òî íàðîä è
åãî ïðåäñòàâèòåëè ïîääåðæèâàëè ýêîíîìè÷åñêóþ ïîëè-
òèêó Ðóçâåëüòà, îíè ñî÷ëè íåçàâèñèìîñòü Âåðõîâíîãî
Ñóäà áîëåå âàæíîé, ÷åì ðàçíîãëàñèÿ â ïðîâîäèìîé òå-
êóùåé ïîëèòèêå.

Â íàñòîÿùåå âðåìÿ âíîâü âîçíèêàþò ñïîðû è ïðîòè-
âîðå÷èÿ ïî ïîâîäó ñóäåáíîé ïðàêòèêè Âåðõîâíîãî Ñóäà
ÑØÀ. Îäíàêî â äàííîì ñëó÷àå ïîëåìèêà âåäåòñÿ îòíîñè-
òåëüíî òîãî, ÿâëÿåòñÿ ëè òî èëè èíîå ðåøåíèå ñîîòâåò-
ñòâóþùèì Êîíñòèòóöèè. Ïîäîáíàÿ ïîëåìèêà íîñèò çäî-
ðîâûé õàðàêòåð è äåéñòâèòåëüíî íóæíà â ñâîáîäíîì è
äåìîêðàòè÷åñêîì îáùåñòâå. Îäíàêî,ôàêòè÷åñêè,íå áû-
âàåò íèêàêèõ ðàçíîãëàñèé, êîãäà ðå÷ü èäåò î ñòðåìëåíèè
èìåòü íåçàâèñèìîñòü ñóäåáíîé âëàñòè îò äðóãèõ âåòâåé
ãîñóäàðñòâåííîé âëàñòè. Íà ýòîò âîïðîñ,à òàêæå íà âîï-
ðîñ î òîì, ÿâëÿåòñÿ ëè ïðîöåäóðà âûáîðà ÷ëåíîâ Âåð-
õîâíîãî Ñóäà ÑØÀ äîñòàòî÷íî ðàçóìíîé, óðîêè èñòîðèè
äàþò ÿñíûé è ïîëîæèòåëüíûé îòâåò.

Ïîæàëóé,ïîñëåäíåé ãàðàíòèåé êàê íåçàâèñèìîñòè ñó-
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Ýòà ñâÿçü ìåæäó òîðãîâëåé,ðàçâèòèåì è ïîëèòè÷åñêè-
ìè ðåôîðìàìè íå áðîñêàÿ ôðàçà. Â òåîðèè è íà ïðàêòè-
êå ýêîíîìè÷åñêèå è ïîëèòè÷åñêèå ñâîáîäû óêðåïëÿþò
äðóã äðóãà. Ïðåäñòàâèòåëè ïîëèòè÷åñêîé è ôèëîñîôñêîé
ìûñëè îò Àðèñòîòåëÿ äî Ñýìþýëà Õàíòèíãòîíà îòìå÷àëè,
÷òî ýêîíîìè÷åñêîå ðàçâèòèå è ðîñò ñðåäíåãî êëàññà
îáåñïå÷èâàþò áîëåå áëàãîäàòíóþ ïî÷âó äëÿ äåìîêðàòèè.

Òîðãîâëÿ è ãëîáàëèçàöèÿ ìîãóò ñîäåéñòâîâàòü ïðîâåäå-
íèþ ðåôîðì, äàâàÿ ëþäÿì ñâîáîäó îñóùåñòâëåíèÿ áîëü-
øåãî êîíòðîëÿ íàä ñâîåé ïîâñåäíåâíîé æèçíüþ. Â ìåíåå
ðàçâèòûõ ñòðàíàõ ðàñøèðåíèå ðûíêîâ îçíà÷àåò, ÷òî èì
áîëüøå íå íàäî äàâàòü âçÿòêè ãîñóäàðñòâåííûì ÷èíîâíè-
êàì äëÿ ïîëó÷åíèÿ ðàçðåøåíèÿ íà èìïîðò òåëåâèçîðà èëè
çàï÷àñòåé äëÿ òðàêòîðà. Êîíòðîëü íàä èíîñòðàííîé âàëþ-
òîé áîëüøå íå îãðàíè÷èâàåò ñâîáîäû ëþäåé íà ïîåçäêè çà
ãðàíèöó. Èì ñòàíîâèòñÿ ëåã÷å ïðèîáðåòàòü ñðåäñòâà ñâÿ-
çè, òàêèå êàê ìîáèëüíûå òåëåôîíû è ôàêñû, è ïîëó÷àòü
äîñòóï â Èíòåðíåò è ñïóòíèêîâîå òåëåâèäåíèå.

Êàê òðóäÿùèåñÿ è ïðîèçâîäèòåëè, ëþäè â áîëåå îòê-
ðûòûõ ñòðàíàõ ìåíüøå çàâèñÿò îò âëàñòåé â îáåñïå÷å-
íèè ñðåäñòâ ê ñóùåñòâîâàíèþ. Òàê, íàïðèìåð, â óñëîâè-
ÿõ áîëåå îòêðûòîé, ðûíî÷íîé ýêîíîìèêè ïðàâèòåëüñòâî
íå ìîæåò áîëüøå ëèøàòü íåçàâèñèìûå ãàçåòû ãàçåòíîé
áóìàãè, åñëè îíè ÷åì-òî íå óãîäèëè ãîñóäàðñòâåííûì
îðãàíàì. Â áîëåå îòêðûòûõ ýêîíîìèêå è îáùåñòâå ãî-
òîâíîñòü ãëîáàëüíûõ ñðåäñòâ ìàññîâîé èíôîðìàöèè è
ñàìèõ ïîòðåáèòåëåé îáëè÷àòü ïëîõîå îáðàùåíèå ñ òðó-
äÿùèìèñÿ âî ìíîãîì ïðåïÿòñòâóåò ïîäîáíîìó ïîâåäå-
íèþ. Ìíîãîíàöèîíàëüíûå êîìïàíèè áîëåå çàèíòåðåñî-
âàíû â ïðåäîñòàâëåíèè êîíêóðåíòíûõ âûãîä è çàðïëàò â
îòêðûòûõ “ãëîáàëèçèðîâàííûõ” ðàçâèâàþùèõñÿ ñòðàíàõ,
÷åì â çàêðûòûõ ðàçâèâàþùèõñÿ ñòðàíàõ.

Â ñâîþ î÷åðåäü, ýêîíîìè÷åñêàÿ ñâîáîäà è ðàñòóùèå
äîõîäû ñïîñîáñòâóþò ôîðìèðîâàíèþ áîëåå îáðàçîâàí-
íîãî è ïîëèòè÷åñêè ñîçíàòåëüíîãî ñðåäíåãî êëàññà.
Ðîñò êëàññà ïðåäïðèíèìàòåëåé è ðàçâèòèå ãðàæäàíñêî-
ãî îáùåñòâà ïðèâîäèò ê ïîÿâëåíèþ ëèäåðîâ è öåíòðîâ
âëèÿíèÿ âíå ñèñòåìû ãîñóäàðñòâåííîé âëàñòè. Ñî âðå-
ìåíåì ó ëþäåé, îáëàäàþùèõ ýêîíîìè÷åñêîé ñâîáîäîé,

Ä .   Ã ð è ñ ó î ë ä1
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è   ä å ì î ê ð à ò è ÿ2

Êîãäà â Êîíãðåññå ÑØÀ è â àìåðèêàíñêèõ ñðåäñòâàõ
ìàññîâîé èíôîðìàöèè îáñóæäàþòñÿ âîïðîñû òîðãîâëè è
ãëîáàëèçàöèè, îñíîâíîå âíèìàíèå ïî÷òè ïîëíîñòüþ óäå-
ëÿåòñÿ òîìó, êàêîå âîçäåéñòâèå íà ýêîíîìèêó îêàçûâàþò
òîðãîâëÿ è ãëîáàëèçàöèÿ âíóòðè ýòîé ñòðàíû - íà ïðîèç-
âîäñòâî, íàëè÷èå ðàáî÷èõ ìåñò è çàðàáîòíóþ ïëàòó. Îä-
íàêî òîðãîâëÿ íå îãðàíè÷èâàåòñÿ ýêñïîðòîì ñîåâûõ áî-
áîâ è ñòàíêîâ. Îíà òàêæå âêëþ÷àåò ýêñïîðò ñâîáîäû è
äåìîêðàòèè.

Íà÷èíàÿ ñ 11 ñåíòÿáðÿ 2001 ãîäà, àäìèíèñòðàöèÿ Áó-
øà ÷åòêî ñôîðìóëèðîâàëà ïîëîæåíèå î òîì, ÷òî òîðãîâ-
ëÿ ìîæåò è äîëæíà èãðàòü îïðåäåëåííóþ ðîëü â ïðîäâè-
æåíèè äåìîêðàòèè è ïðåäîñòàâëåíèè ïðàâ ÷åëîâåêà â
ñòðàíàõ ìèðà. Â ñâîåé ðå÷è â àïðåëå 2002 ãîäà Ïðåçè-
äåíò Áóø ïîä÷åðêíóë: “Òîðãîâëÿ ôîðìèðóåò ïðèâû÷êó ê
ñâîáîäå”,à ïðèâû÷êà ê ñâîáîäå “ñïîñîáñòâóåò ôîðìèðî-
âàíèþ îæèäàíèÿ äåìîêðàòèè è òðåáîâàíèÿ áîëåå ñîâåð-
øåííûõ äåìîêðàòè÷åñêèõ èíñòèòóòîâ. Ñòðàíû, â êîòîðûõ
îáùåñòâî îòêðûòî äëÿ òîðãîâëè ÷åðåç ãðàíèöû, ÿâëÿþò-
ñÿ áîëåå îòðûòûìè äëÿ äåìîêðàòèè â ïðåäåëàõ ñâîèõ
ãðàíèö”.

Ò î ð ã î â ë ÿ ,   ð à ç â è ò è å   è   ï î ë è ò è ÷ å ñ ê è å   ð å ô î ð ì û
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1Äýíèåë Ãðèñóîëä - äèðåêòîð Öåíòðà ïî èçó÷åíèþ òîðãîâîé ïîëèòèêè â Èíñòè-
òóòå Êàòî â Âàøèíãòîíå,àâòîð ìíîãî÷èñëåííûõ ïóáëèêàöèé ïî âîïðîñàì òîð-
ãîâëè,èììèãðàöèè è ãëîáàëèçàöèè; â ÿíâàðå 2004 ãîäà îí ïðîâåë èññëåäîâà-
íèå "Îò òèðàíèè ê ñâîáîäå: êàê îòêðûòûå ðûíêè ãîòîâÿò ïî÷âó äëÿ äåìîêðà-
òèè", ñ ðåçóëüòàòàìè êîòîðîãî ìîæíî îçíàêîìèòüñÿ ïî àäðåñó: www/free-
trade.org. 

2 Ïóáëèêóåòñÿ íà îñíîâå ìàòåðèàëà ýëåêòðîííîãî æóðíàëà Ãîñäåïàðòàìåíòà
ÑØÀ “Âûçîâû ãëîáàëèçàöèè”, ôåâðàëü 2006 ã.
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ëÿ íàñåëåíèÿ, ïðîæèâàþùèõ â ñòðàíàõ, çàíåñåííûõ â êà-
òåãîðèþ “÷àñòè÷íî ñâîáîäíûå”, îñòàåòñÿ íà óðîâíå 18
ïðîöåíòîâ. Íà ñåãîäíÿøíèé äåíü ïðîöåíòíàÿ äîëÿ ïðà-
âèòåëüñòâ â ìèðå, êîòîðûå ÿâëÿþòñÿ äåìîêðàòè÷åñêèìè,
äîñòèãëà 64 ïðîöåíòîâ, ÷òî ïðåäñòàâëÿåò ñîáîé ñàìûé
âûñîêèé ïîêàçàòåëü çà 33-ëåòíèé ïåðèîä ñîñòàâëåíèÿ
îðãàíèçàöèåé “Ôðèäîì õàóñ” ñâîèõ îáçîðîâ.

Â çíà÷èòåëüíîé ìåðå áëàãîäàðÿ ïðèíîñÿùåé ñâîáîäó
ãëîáàëèçàöèè,ñäâèã ìèðîâîãî íàñåëåíèÿ íà 11 ïðîöåíò-
íûõ ïóíêòîâ îò êàòåãîðèè “íåñâîáîäíîå” ê êàòåãîðèè
“ñâîáîäíîå”, èìåâøèé ìåñòî çà ïîñëåäíèå òðè äåñÿòè-
ëåòèÿ, îçíà÷àåò, ÷òî â íàñòîÿùåå âðåìÿ åùå 650ìèëëèî-
íîâ ÷åëîâåê ñòàëè ïîëüçîâàòüñÿ ãðàæäàíñêèìè è ïîëèòè-
÷åñêèìè ñâîáîäàìè, ñ÷èòàþùèìèñÿ ñàìî ñîáîé ðàçóìå-
þùèìèñÿ â òàêèõ ñòðàíàõ, êàê Ñîåäèíåííûå Øòàòû, ßïî-
íèÿ è Áåëüãèÿ, à íå ñòðàäàòü â óñëîâèÿõ òîé òèðàíèè, êî-
òîðóþ ìû íàáëþäàåì â ñàìûõ ðåïðåññèâíûõ ñòðàíàõ.

Áîëåå òîãî, â îòäåëüíûõ ñòðàíàõ ýêîíîìè÷åñêèå è ïî-
ëèòè÷åñêèå ñâîáîäû òàêæå ñâÿçàíû ìåæäó ñîáîé. Â ðå-
çóëüòàòå ïðîâåäåíèÿ â 2004 ãîäó Èíñòèòóòîì Êàòî èñ-
ñëåäîâàíèÿ “Îò òèðàíèè ê ñâîáîäå” áûëî óñòàíîâëåíî,
÷òî ñòðàíû, ÿâëÿþùèåñÿ îòíîñèòåëüíî îòêðûòûìè ãëî-
áàëüíîé ýêîíîìèêå, èìåþò ãîðàçäî áîëüøóþ âåðîÿò-
íîñòü ñòàòü äåìîêðàòè÷åñêèìè ãîñóäàðñòâàìè,â êîòîðûõ
ñîáëþäàþòñÿ ãðàæäàíñêèå è ïîëèòè÷åñêèå ñâîáîäû, ÷åì
ñòðàíû îòíîñèòåëüíî çàêðûòûå. Êðîìå òîãî, ñòðàíû,
ñðàâíèòåëüíî çàêðûòûå äëÿ ãëîáàëüíîé ýêîíîìèêè, èìå-
þò íàìíîãî áîëüøóþ âåðîÿòíîñòü ñèñòåìàòè÷åñêîãî ïî-
äàâëåíèÿ ãðàæäàíñêèõ è ïîëèòè÷åñêèõ ñâîáîä, ÷åì ñòðà-
íû, îòêðûòûå ãëîáàëèçàöèè.

Î ò  ý ê î í î ì è ÷ å ñ ê è õ  ð å ô î ð ì  ê  ï î ë è ò è ÷ å ñ ê è ì  ð å-
ôîðìàì

Çà ïîñëåäíèå äâà äåñÿòèëåòèÿ öåëûé ðÿä ñòðàí ïîø-
ëè ïî ïóòè ïðîâåäåíèÿ ýêîíîìè÷åñêèõ è òîðãîâûõ ðå-
ôîðì, âåäóùèõ ê ïîëèòè÷åñêèì ðåôîðìàì. Åùå â âîñü-
ìèäåñÿòûå ãîäû ÕÕ âåêà â Þæíîé Êîðåå è íà Òàéâàíå
ãîñïîäñòâîâàëè àâòîðèòàðíûå ðåæèìû, íå äîïóñêàâøèå
îòêðûòîãî âûðàæåíèÿ íåñîãëàñèÿ ñ íèìè. Â íàñòîÿùåå

ïîÿâëÿåòñÿ è æåëàíèå âîñïîëüçîâàòüñÿ ñâîèìè ïîëèòè-
÷åñêèìè è ãðàæäàíñêèìè ïðàâàìè. Íàïðîòèâ,òà èëè èíàÿ
ãîñóäàðñòâåííàÿ âëàñòü, ñïîñîáíàÿ èçîëèðîâàòü ñâîèõ
ãðàæäàí îò îñòàëüíîãî ìèðà, ìîæåò ëåãêî êîíòðîëèðî-
âàòü èõ, à òàêæå ëèøàòü èõ ðåñóðñîâ è èíôîðìàöèè, êî-
òîðûå îíè ìîãëè áû èñïîëüçîâàòü äëÿ âûñòóïëåíèÿ ïðî-
òèâ ýòîé âëàñòè.

Ï ð î ö å ñ ñ   ä å ì î ê ð à ò è ç à ö è è
Â ñîîòâåòñòâèè ñ òåîðåòè÷åñêèìè ïîñòóëàòàìè, â ðå-

àëüíîì ìèðå òîðãîâëÿ, ðàçâèòèå è ïîëèòè÷åñêàÿ è ãðàæ-
äàíñêàÿ ñâîáîäà èìåþò òåíäåíöèþ áûòü ñâÿçàííûìè
äðóã ñ äðóãîì. Âñå ñîãëàñíû â òîì,÷òî â íàñòîÿùåå âðå-
ìÿ ìèð íîñèò áîëåå ãëîáàëèçèðîâàííûé õàðàêòåð, ÷åì
30ëåò íàçàä. Îäíàêî íå ñòîëü øèðîêî ïðèçíàåòñÿ ôàêò,
÷òî ìèð ñòàë áîëåå äåìîêðàòèçèðîâàííûì,÷åì 30ëåò íà-
çàä. Ñîãëàñíî ñàìîìó íåäàâíåìó îáçîðó, ñîñòàâëåííîìó
ïðàâîçàùèòíîé îðãàíèçàöèåé “Ôðèäîì õàóñ”,çà ïîñëåä-
íèå òðè äåñÿòèëåòèÿ äîëÿ ìèðîâîãî íàñåëåíèÿ, â ïîëíîì
îáúåìå ïîëüçóþùàÿñÿ âñåìè ïîëèòè÷åñêèìè è ãðàæäàíñ-
êèìè ñâîáîäàìè, çíà÷èòåëüíî âîçðîñëà. Òî æå ñàìîå
ìîæíî ñêàçàòü è î äîëè ïðàâèòåëüñòâ â ìèðå,ÿâëÿþùèõ-
ñÿ äåìîêðàòè÷åñêèìè.

Â ñâîåì åæåãîäíîì îáçîðå,îáíàðîäîâàííîì â äåêàá-
ðå 2005 ãîäà, ýòà ïðàâîçàùèòíàÿ íàó÷íî-èññëåäîâà-
òåëüñêàÿ îðãàíèçàöèÿ ñîîáùèëà, ÷òî â íàñòîÿùåå âðåìÿ
46 ïðîöåíòîâ ìèðîâîãî íàñåëåíèÿ ïðîæèâàåò â ñòðàíàõ,
çàíåñåííûõ åþ â êàòåãîðèþ “ñâîáîäíûå”, ò.å. â ñòðàíàõ,
ãäå ãðàæäàíå “èìåþò ïðàâî ó÷àñòâîâàòü â îòêðûòîì ïî-
ëèòè÷åñêîì ñîïåðíè÷åñòâå, ãäå óâàæàþòñÿ ãðàæäàíñêèå
ñâîáîäû, ãäå ñóùåñòâóåò íåçàâèñèìîå ãðàæäàíñêîå îá-
ùåñòâî è íåçàâèñèìûå ñðåäñòâà ìàññîâîé èíôîðìà-
öèè”. Äëÿ ñðàâíåíèÿ â äàííîì îáçîðå óêàçûâàåòñÿ,÷òî â
1973 ãîäó àíàëîãè÷íûì óðîâíåì ñâîáîäû ïîëüçîâàëèñü
35 ïðîöåíòîâ ÷åëîâå÷åñòâà. Ïðîöåíòíàÿ äîëÿ ëþäåé,
ïðîæèâàþùèõ â ñòðàíàõ,îòíåñåííûõ ê êàòåãîðèè “íåñâî-
áîäíûå”, â êîòîðûõ ñèñòåìàòè÷åñêè ïîäàâëÿþòñÿ ïîëè-
òè÷åñêèå è ãðàæäàíñêèå ñâîáîäû,óìåíüøèëàñü çà òîò æå
ïåðèîä ñ 47 ïðîöåíòîâ äî 36 ïðîöåíòîâ. Ïðîöåíòíàÿ äî-
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ðàòü îïðåäåëåííóþ ðîëü â îêàçàíèè ñîäåéñòâèÿ äåìîê-
ðàòèè è ñîáëþäåíèþ ïðàâ ÷åëîâåêà íà Áëèæíåì Âîñòî-
êå. Â ìàå 2002 ãîäà Ïðåçèäåíò Áóø,êðàòêî èçëàãàÿ â îä-
íîì èç ñâîèõ âûñòóïëåíèé ñâîé ïëàí ñîçäàíèÿ çîíû ñâî-
áîäíîé òîðãîâëè íà Áëèæíåì Âîñòîêå, çàÿâèë ñëåäóþ-
ùåå: “Àðàáñêèé ìèð ÿâëÿåò ñîáîé âåëèêóþ êóëüòóðíóþ
òðàäèöèþ,íî îí îñòàåòñÿ âíå ýêîíîìè÷åñêîãî ïðîãðåññà
íàøåãî âðåìåíè. Âî âñåì ìèðå ñâîáîäíûå ðûíêè è ñâî-
áîäíàÿ òîðãîâëÿ âñåãäà ïîìîãàëè è ïîìîãàþò áîðîòüñÿ
ñ áåäíîñòüþ,à òàêæå ó÷èëè è ó÷àò ëþäåé òîìó,÷òîáû ñâî-
áîäà âîøëà â ïðèâû÷êó”.

Ýêîíîìè÷åñêèé çàñòîé íà Áëèæíåì Âîñòîêå ÿâëÿåòñÿ
ïèòàòåëüíîé ñðåäîé äëÿ òåððîðèçìà íå â ñâÿçè ñ íàëè-
÷èåì áåäíîñòè, à â ñâÿçè ñ îòñóòñòâèåì áëàãîïðèÿòíûõ
âîçìîæíîñòåé è íàäåæäû íà ëó÷øåå áóäóùåå, îñîáåííî
ñðåäè ìîëîäåæè. Ìîëîäåæü,êîòîðàÿ íå ìîæåò íàéòè ñå-
áå äîñòîéíóþ è îñìûñëåííóþ ðàáîòó è íå ìîæåò ïðèíè-
ìàòü ó÷àñòèå â ïîëèòè÷åñêîì ïðîöåññå, ñòàíîâèòñÿ ëåã-
êîé äîáû÷åé ðåëèãèîçíîãî ôàíàòèçìà è àãåíòîâ òåððî-
ðèçìà. Ëþáàÿ ïîïûòêà ñîäåéñòâèÿ áîëüøåé ñâîáîäå íà
Áëèæíåì Âîñòîêå äîëæíà âêëþ÷àòü â ñåáÿ ìåðû, ñïîñî-
áñòâóþùèå óòâåðæäåíèþ ýêîíîìè÷åñêîé ñâîáîäû è îòê-
ðûòîñòè ýêîíîìèêè.

Áóäóùåå
Íà ìíîãîñòîðîííåì óðîâíå,çàêëþ÷åíèå òîãî èëè èíî-

ãî óñïåøíîãî ñîãëàøåíèÿ â ðàìêàõ Âñåìèðíîé òîðãîâîé
îðãàíèçàöèè (ÂÒÎ) ñîçäàëî áû âî âñåì ìèðå áîëåå áëà-
ãîïðèÿòíûå óñëîâèÿ äëÿ óòâåðæäåíèÿ äåìîêðàòèè è ñîá-
ëþäåíèÿ ïðàâ ÷åëîâåêà. Îòêðûâàÿ ñâîè îòíîñèòåëüíî
çàêðûòûå ðûíêè è ïîëó÷àÿ áîëüøèé äîñòóï íà ðûíêè áî-
ãàòûõ ñòðàí, ìåíåå ðàçâèòûå ñòðàíû ìîãëè áû äîáèòüñÿ
áîëåå âûñîêèõ òåìïîâ ðîñòà è ôîðìèðîâàíèÿ ñðåäíåãî
êëàññà, êîòîðûé ÿâëÿåòñÿ ñòàíîâûì õðåáòîì áîëüøèí-
ñòâà äåìîêðàòè÷åñêèõ ñòðàí. Â ñëó÷àå óñïåøíîãî çàâåð-
øåíèÿ íà÷àâøåãî â 2001 ãîäó î÷åðåäíîãî ðàóíäà Òîðãî-
âûõ ïåðåãîâîðîâ â Äîõå, ïîñâÿùåííîãî ïðîáëåìàì ðàç-
âèòèÿ, óäàëîñü áû óêðåïèòü ýòè äâå íåðàçðûâíûå òåí-
äåíöèè ãëîáàëèçàöèè è ðàñïðîñòðàíåíèÿ ïîëèòè÷åñêèõ

âðåìÿ, ïîñëå ìíîãèõ ëåò ðàñøèðåíèÿ òîðãîâëè è ðîñòà
äîõîäîâ, îáà ýòèõ ãîñóäàðñòâà ñòàëè äåìîêðàòè÷åñêèìè,
ãäå äåéñòâóþò ìíîãîïàðòèéíûå ñèñòåìû è íàñåëåíèþ
ïðåäîñòàâëåíû ïîëèòè÷åñêèå è ãðàæäàíñêèå ñâîáîäû â
ïîëíîì îáúåìå. Â ÷èñëå ñòðàí, êîòîðûå áûñòðî ïðîäâè-
ãàþòñÿ ïî ïóòè ïðîâåäåíèÿ ýêîíîìè÷åñêèõ è ïîëèòè÷åñ-
êèõ ðåôîðì, - ×èëè, Ãàíà, Âåíãðèÿ, Ìåêñèêà, Íèêàðàãóà,
Ïàðàãâàé, Ïîðòóãàëèÿ è Òàíçàíèÿ.

Äðóãèìè ñëîâàìè, ïðàâèòåëüñòâàì, ïðåäîñòàâëÿþùèì
ñâîèì ãðàæäàíàì çíà÷èòåëüíóþ ñâîáîäó äëÿ çàíÿòèÿ
ìåæäóíàðîäíîé òîðãîâëåé, ñòàíîâèòñÿ âñå òðóäíåå ëè-
øàòü èõ ïîëèòè÷åñêèõ è ãðàæäàíñêèõ ñâîáîä, â òî âðåìÿ
êàê ïðàâèòåëüñòâàì, “çàùèùàþùèì” ñâîèõ ãðàæäàí òà-
ðèôíûìè “ñòåíàìè” è äðóãèìè áàðüåðàìè,âîçäâèãàåìû-
ìè íà ïóòè ìåæäóíàðîäíîé òîðãîâëè, âñå ëåã÷å óäàåòñÿ
ëèøàòü ñâîèõ ãðàæäàí âûøåóïîìÿíóòûõ ñâîáîä. Ðàçóìå-
åòñÿ, ñîîòíîøåíèå ìåæäó ýêîíîìè÷åñêîé îòêðûòîñòüþ è
ïîëèòè÷åñêîé ñâîáîäîé â ðàçíûõ ñòðàíàõ íå ÿâëÿåòñÿ
èäåàëüíûì, íî íàëè÷èå îáîçíà÷åííûõ âûøå øèðîêèõ
òåíäåíöèé ÿâëÿåòñÿ áåññïîðíûì.

Îäíî èç íàïðàâëåíèé âíåøíåé ïîëèòèêè ÑØÀ ñîñòî-
èò â òîì, ÷òîáû òîðãîâëÿ è ðàçâèòèå, ïðèíîñÿùèå ýêîíî-
ìè÷åñêèå âûãîäû, ìîãóò áûòü ìîùíûìè èíñòðóìåíòàìè
áîëåå øèðîêîãî ðàñïðîñòðàíåíèÿ ñâîáîäû è äåìîêðà-
òèè âî âñåì ìèðå.

Òàê,íàïðèìåð,â Êèòàå ýêîíîìè÷åñêèå ðåôîðìû è ãëî-
áàëèçàöèÿ äàþò îñíîâàíèÿ íàäåÿòüñÿ íà ïðîâåäåíèå ïî-
ëèòè÷åñêèõ ðåôîðì. Ïîñëå 25 ëåò ðåôîðìèðîâàíèÿ è
áûñòðîãî ðîñòà ñðåäíèé êëàññ âïåðâûå ñòàë âëàäåòü äî-
ìàìè, åçäèòü çà ãðàíèöó è ñîòðóäíè÷àòü ñ äðóãèìè â
ñôåðå ýêîíîìè÷åñêîãî ïðåäïðèíèìàòåëüñòâà, ñâîáîäíî-
ãî îò êîíòðîëÿ ñî ñòîðîíû ãîñóäàðñòâà. Çà ïîñëåäíåå
äåñÿòèëåòèå ýêñïîíåíöèàëüíî âîçðîñëî ÷èñëî òåëåôîí-
íûõ ëèíèé, ìîáèëüíûõ òåëåôîíîâ è ïîëüçîâàòåëåé Èí-
òåðíåòîì. Ìèëëèîíû êèòàéñêèõ ñòóäåíòîâ è òóðèñòîâ
åæåãîäíî âûåçæàþò çà ãðàíèöó. Ýòî ìîæåò áûòü î÷åíü
õîðîøî äëÿ ñâîáîäû ëè÷íîñòè â Êèòàå è îçíà÷àòü ðàñòó-
ùóþ ïðîáëåìó äëÿ êèòàéñêîãî ïðàâèòåëüñòâà.

Ñâîáîäíàÿ òîðãîâëÿ è ãëîáàëèçàöèÿ ìîãóò òàêæå ñûã-
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Ä æ .  À ê î ï ÿ í
Íà÷àëüíèê óïðàâëåíèÿ ïîìèëîâàíèé,

ãðàæäàíñòâà, íàãðàä è çâàíèé
Àïïàðàòà Ïðåçèäåíòà Ðåñïóáëèêè Àðìåíèÿ 

Ï å ð ñ ï å ê ò è â û   ð à ç â è ò è ÿ  
í à ö è î í à ë ü í î ã î   ï ð à â à   â   ó ñ ë î â è ÿ õ  

ï ð à â î â î é   ã ë î á à ë è ç à ö è è

Â ïðîöåññ ïðàâîâîé èíòåãðàöèè ñîâðåìåííîé ýïîõè
âîâëå÷åíî òàêæå íàöèîíàëüíîå ïðàâî, êîòîðîå ÿâëÿåòñÿ
ñîñòàâíîé ÷àñòüþ åâðîïåéñêîé êîíòèíåíòàëüíî-ïðàâî-
âîé ñèñòåìû. Ââèäó ÷ëåíñòâà â åâðîïåéñêèõ ñòðóêòóðàõ
è èíòåãðàöèè â åâðîïåéñêîå åäèíîå ïðàâîâîå ïðîñòðàí-
ñòâî âîçíèêëà íåîáõîäèìîñòü ïîäâåðãíóòü èìïëåìåíòà-
öèè åâðîïåéñêèõ ïðàâîâûõ êðèòåðèåâ, êîíöåïöèé è öåí-
íîñòåé - â ñèñòåìå íàöèîíàëüíîãî ïðàâà. Â ýòîì ñìûñ-
ëå ñòðàòåãè÷åñêèì íàïðàâëåíèåì ðàçâèòèÿ íàöèîíàëü-
íîãî ïðàâà äîëæíî áûòü òðàíñôîðìèðîâàíèå åâðîïåéñ-
êèõ êðèòåðèåâ è ìåõàíèçìîâ äåìîêðàòè÷åñêèõ öåííîñ-
òåé, â ÷àñòíîñòè ïðèîðèòåòà ïðàâà è çàùèòû ïðàâ ÷åëî-
âåêà, â ñèñòåìó íàöèîíàëüíîãî ïðàâà. Â ñîâðåìåííóþ
ýïîõó ïðîèñõîäèò ïîñëåäîâàòåëüíîå ãóìàííîå ïðîíèê-
íîâåíèå â ïðàâî, áëàãîäàðÿ ÷åìó îáåñïå÷èâàåòñÿ àâòî-
íîìíûé ñòàòóñ ëè÷íîñòè, â îáùåñòâå óòâåðæäàåòñÿ àò-
ìîñôåðà âçàèìíîãî ñîãëàñèÿ. Êîíñòðóêòèâíàÿ òðàíñ-
ôîðìàöèÿ ìèðîâîãî ïåðåäîâîãî îïûòà è ìåæäóíàðîä-
íûõ êðèòåðèåâ ïðàâ ÷åëîâåêà â ñèñòåìå ïðàâà ÿâëÿåòñÿ
ïðåäïîñûëêîé ïðàâîâîãî ïðîãðåññà. Îíè ñîçâó÷íû èñòî-
ðè÷åñêè ñôîðìèðîâàâøèìñÿ àðìÿíñêèì íàöèîíàëüíûì
òðàäèöèÿì è ñîäåðæàíèþ ôîðìèðóþùèõñÿ íà ñîâðåìåí-
íîì ýòàïå îáùåñòâåííûõ îòíîøåíèé è ëîãèêè ðàçâèòèÿ.

Ó íàñ îòñóòñòâóåò îáùåãîñóäàðñòâåííàÿ îôèöèàëüíàÿ

è ãðàæäàíñêèõ ñâîáîä,êîòîðûìè îòìå÷åíû ïîñëåäíèå 30
ëåò. Ïðîâàë óïîìÿíóòûõ ïåðåãîâîðîâ îçíà÷àë áû äëÿ
ìèëëèîíîâ ëþäåé îòñðî÷êó è ñåðüåçíîå çàìåäëåíèå
ïðîãðåññà íà îáîèõ óïîìÿíóòûõ ôðîíòàõ.

Çà ïîñëåäíèå òðè äåñÿòèëåòèÿ ãëîáàëèçàöèÿ, ïðàâà
÷åëîâåêà è äåìîêðàòèÿ âìåñòå øëè âïåðåä, õîòÿ è îñòà-
íàâëèâàÿñü, è íå âñåãäà è íå âåçäå ñîãëàñîâàííî, íî
ïðîäâèãàÿñü âïåðåä òàêèì ïóòåì, êîòîðûé áåçîøèáî÷íî
óêàçûâàåò íà âçàèìîñâÿçàííîñòü ýòèõ òðåõ êîìïîíåí-
òîâ. Ñòèìóëèðóÿ ãëîáàëèçàöèþ â ìåíåå ðàçâèòûõ ñòðà-
íàõ,ìû íå òîëüêî ñîäåéñòâóåì ïîâûøåíèþ â íèõ òåìïîâ
ðîñòà, äîõîäîâ è ñòàíäàðòîâ, à òàêæå ïðåäîñòàâëåíèþ
íåèìóùèì ñëîÿì èõ íàñåëåíèÿ åäû, îäåæäû è æèëüÿ, íî
è ïðèíîñèì ýòèì ñòðàíàì ïîëèòè÷åñêèå è ãðàæäàíñêèå
ñâîáîäû.
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áóäóùåì î âîçìîæíûõ ðàçâèòèÿõ êàêîãî-ëèáî ñîöèàëü-
íîãî ÿâëåíèÿ. Àäðåñàò ñîöèàëüíîãî ïðîãíîçèðîâàíèÿ -
áóäóùåå. Îäíàêî íå âñå ñâåäåíèÿ îòíîñèòåëüíî áóäóùå-
ãî ìîãóò ïðåòåíäîâàòü íà íàó÷íîå ïðîãíîçèðîâàíèå:
"Ïðîãíîçèðîâàíèå - íå òîëüêî ïðîñòîå ïðåäñêàçàíèå îò-
íîñèòåëüíî áóäóùåãî, íî è ñèñòåìàòèçèðîâàííîå èññëå-
äîâàíèå ïåðñïåêòèâíîãî ðàçâèòèÿ òîãî èëè èíîãî ÿâëå-
íèÿ èëè ïðîöåññà - áëàãîäàðÿ ñðåäñòâàì,ïðåäîñòàâëåí-
íûì ñîâðåìåííîé íàóêîé"3. 

Þðèäè÷åñêîå ïðîãíîçèðîâàíèå - ñèñòåìàòèçèðîâàí-
íîå èññëåäîâàíèå çàêîíîìåðíîñòåé è îñîáåííîñòåé
äàëüíåéøåãî ðàçâèòèÿ ãîñóäàðñòâåííî-ïðàâîâûõ ÿâëå-
íèé. Îáúåêòû þðèäè÷åñêîãî ïðîãíîçèðîâàíèÿ ìîãóò
áûòü ðàçíûìè - ãîñóäàðñòâî, ïðàâî, äåìîêðàòè÷åñêèå
èíñòèòóòû è äð. Â ïðîöåññå ïðîãíîçèðîâàíèÿ ýòè îáúåê-
òû èññëåäóþòñÿ â êîíòåêñòå áóäóùåãî ïîëîæåíèÿ è èõ
âîçìîæíûõ ðàçâèòèé4. 

Òåîðåòèêî-ïîçíàâàòåëüíîå è íàó÷íî-ïðàêòè÷åñêîå
çíà÷åíèå þðèäè÷åñêîãî ïðîãíîçèðîâàíèÿ â òîì, ÷òî îíî
ñîîáùàåò ñâåäåíèÿ, âî-ïåðâûõ,î âëèÿíèè òåõ èëè èíûõ
ôàêòîðîâ íà ãîñóäàðñòâåííî-ïðàâîâûå ÿâëåíèÿ, è, âî-
âòîðûõ, îá îáùåñòâåííûõ ïîòðåáíîñòÿõ, ïîäëåæàùèõ
ïðàâîâîìó ðåãóëèðîâàíèþ.

Ïðîãíîçèðîâàíèå ðàçâèòèÿ ñèñòåìû ïðàâà ñîñòàâëÿåò
÷àñòü þðèäè÷åñêîãî ïðîãíîçèðîâàíèÿ. Ýòî ïðîãíîçèðîâà-
íèå - ïîëó÷àåìîå ïîñðåäñòâîì îñîáûõ íàó÷íûõ ìåòîäîâ
èññëåäîâàíèÿ ñâåäåíèå î ñîâåðøåíñòâîâàíèè ñèñòåìû
ïðàâà è îñíîâíûõ íàïðàâëåíèé åå äàëüíåéøåãî ðàçâèòèÿ,
à òàêæå î áóäóùåì ñîñòîÿíèè çàêîíîäàòåëüñòâà. Îñíîâ-
íàÿ öåëü ïîäîáíîãî ïðîãíîçèðîâàíèÿ - âûÿâèòü íåîáõî-
äèìîñòü òîãî èëè èíîãî ïðàâîâîãî ðåãóëèðîâàíèÿ îáùå-
ñòâåííûõ îòíîøåíèé, òåîðåòè÷åñêè ñïðîãíîçèðîâàòü öå-
ëåñîîáðàçíîñòü è ñîöèàëüíóþ ýôôåêòèâíîñòü ýòèõ ïðàâî-
âûõ àêòîâ â îáîçðèìîì áóäóùåì,à òàêæå ñïðîãíîçèðîâàòü

êîíöåïöèÿ íàöèîíàëüíîãî ïðàâà è ðàçâèòèÿ çàêîíîäà-
òåëüñòâà,âñëåäñòâèå ÷åãî çàêîíîäàòåëüíàÿ äåÿòåëüíîñòü,
ñèñòåìà ïðàâà è ïðàâîïðèìåíèòåëüíàÿ ïðàêòèêà âñå
åùå íå ñîîòâåòñòâóþò ïîëíîñòüþ äåìîêðàòè÷åñêèì öåí-
íîñòÿì è òðåáîâàíèÿì.

Ðàçðàáîòêà ñîâðåìåííîé ìîäåëè íàöèîíàëüíîãî ïðà-
âà è îáùåé êîíöåïöèè ðàçâèòèÿ çàêîíîäàòåëüñòâà íå-
ðàçðûâíî ñâÿçàíà ñ ïðîèñõîäÿùèìè â ñòðàíå ñîöèàëü-
íî-ýêîíîìè÷åñêèìè è ïîëèòè÷åñêèìè êîðåííûìè ïðåîá-
ðàçîâàíèÿìè è îáùåðåñïóáëèêàíñêèì åäèíûì ñèíòåçîì
ðàçâèòèÿ â íàïðàâëåíèè äåìîêðàòèçàöèè îáùåñòâà è
ñîñòàâëÿåò íåîòúåìëåìóþ ÷àñòü ïîñëåäíåé.

Äëÿ ðàçâèòèÿ íàöèîíàëüíîãî ïðàâà ïðåäñòàâëÿåòñÿ
âàæíûì íàó÷íîå ïðîãíîçèðîâàíèå ýòîãî ïðîöåññà.

Âîîáùå "ñèëà ïðîãíîçèðîâàíèÿ ÿâëÿåòñÿ ãëàâíûì
êðèòåðèåì îöåíêè íàó÷íîé òåîðèè"1. 

Ïðîãíîçèðîâàíèå èìååò ðÿä àñïåêòîâ. Ýòî ìîæåò îò-
íîñèòüñÿ è ê ñîöèàëüíî-ýêîíîìè÷åñêèì è ïîëèòè÷åñêèì
ðàçâèòèÿì, è ê çàêîíîäàòåëüñòâó, è ê ñèñòåìàì ïðàâà.

Ïðîãíîçèðîâàíèå äàåò âîçìîæíîñòü ñäåëàòü êîíòðî-
ëèðóåìûìè è óïðàâëÿåìûìè ïðîöåññû îáùåñòâåííîãî
ðàçâèòèÿ. Íàó÷íîå ïîçíàíèå äàåò âîçìîæíîñòü íå òîëüêî
ïðîãíîçèðîâàòü òåíäåíöèè ðàçâèòèÿ îáùåñòâåííûõ ÿâëå-
íèé,íî è íàó÷íî óïðàâëÿòü ýòèìè òåíäåíöèÿìè ðàçâèòèÿ.

Ñîöèàëüíîå ïðîãíîçèðîâàíèå îòíîñèòñÿ ê ïðîáëåìàì
ðàçâèòèÿ áóäóùèõ îáùåñòâåííûõ ïðîöåññîâ2. Äëÿ ñîöè-
àëüíîãî ïðîãíîçèðîâàíèÿ õàðàêòåðåí ðÿä îñîáåííîñòåé
- âëèÿíèå îòíîñèòåëüíî âûñîêîé îáðàòíîé ñâÿçè ìåæäó
ïðîãíîçèðîâàíèåì è óïðàâëåíèåì, âåðíåå, ìåæäó ïðîã-
íîçèðîâàíèåì è åãî ðåçóëüòàòîì. Èìåííî ïî ýòîé ïðè-
÷èíå ñîöèàëüíîìó ïðîãíîçèðîâàíèþ äîëæåí ïðåäøåñò-
âîâàòü ãëóáîêèé àíàëèç ýìïèðè÷åñêîãî ìàòåðèàëà, è íà
ýòîé îñíîâå äîëæíû ðàçðàáàòûâàòüñÿ òåîðåòè÷åñêè
îáîñíîâàííûå ïðåäëîæåíèÿ è ïîðó÷åíèÿ â îáîçðèìîì
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1 Ñì.: Ñïèðêèí À.Ã. Ôèëîñîôèÿ. - Ì.,1998. - Ñ. 439.
2 Ñì.: Ðóìÿíöåâ Ò.Ì. Èíòåðâüþ ñ áóäóùèì: Ìåòîäîëîãè÷åñêèå ïðîáëåìû ñî-
öèàëüíîãî ïðîãíîçèðîâàíèÿ. - Ë.,1971; Ìåòîäîëîãè÷åñêèå ïðîáëåìû ñîöèàëü-
íîãî ïðîãíîçèðîâàíèÿ îáùåñòâåííûõ ÿâëåíèé. - Êèåâ, 1978; Áåñòóøåâ-Ëàäà
È.Â. Ïîèñêîâîå ñîöèàëüíîå ïðîãíîçèðîâàíèå. - Ì.,1984; Îí æå: Íîðìàòèâíîå
ñîöèàëüíîå ïðîãíîçèðîâàíèå. - Ì.,1987.

3 Ñì.: Áåñòóøåâ-Ëàäà È.Â. Îêíî â áóäóùåå. Ñîâðåìåííûå ïðîáëåìû ñîöèàëü-
íîãî ïðîãíîçèðîâàíèÿ. - Ì.,1970. - Ñ. 14.

4 Ñì.: Ñàôàðîâ Ð.Ë. Þðèäè÷åñêîå ïðîãíîçèðîâàíèå. Â êí.: Ïðàâî è ñîöèîëîãèÿ.
- Ì.: “Íàóêà”,1973. - Ñ. 95-130. Îí æå: Ïðîãíîçèðîâàíèå è þðèäè÷åñêàÿ íàóêà
// Ñîâåòñêîå ãîñóäàðñòâî è ïðàâî. 1969. ¹ 3; Ãàâðèëîâ Î.À. Ñòðàòåãèÿ ïðàâîò-
âîð÷åñòâà è ñîöèàëüíîãî ïðîãíîçèðîâàíèÿ. - Ì.,1993.
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âîâåñ ýòîìó - ïîâûøåíèå îáùåãî óäåëüíîãî âåñà çàêî-
íîòâîð÷åñêîé äåÿòåëüíîñòè â ñèñòåìå íîðìàòèâíî-ïðà-
âîâûõ àêòîâ. Àíàëèç ïðàâîòâîð÷åñêîé ïðàêòèêè è ïîäçà-
êîííûõ àêòîâ ïîñëåäíèõ ëåò ãîñóäàðñòâåííîé íåçàâèñè-
ìîñòè ïîêàçûâàåò,÷òî, ÷àñòè÷íî â ñèëó èíåðöèè ïðîøëî-
ãî, ÷àñòè÷íî âñëåäñòâèå ïðàâîâîãî íèãèëèçìà è ïðÿìîãî
ïîïèðàíèÿ êîíñòèòóöèîííîé çàêîííîñòè, âî-ïåðâûõ, åùå
âåëèê óäåëüíûé âåñ àêòîâ ïîäçàêîííîãî è âåäîìñòâåí-
íîãî íîðìàòèâíîãî õàðàêòåðà (ñîëèäàðíî ëèíèè ïîâåäå-
íèÿ) â ñèñòåìå ïðàâà è,âî-âòîðûõ,â ñîîòâåòñòâèè ñ ýòèì
íà ïîäçàêîííîì óðîâíå, ñ êà÷åñòâåííîé òî÷êè çðåíèÿ àê-
òîâ, áðàê ñîñòàâëÿåò íåñðàâíèìî áîëüøèé ïðîöåíò, ÷åì
â çàêîíîäàòåëüíîé ñôåðå. Çàäà÷à â òîì, ÷òî ïîäçàêîí-
íûå àêòû äîëæíû ïðèíèìàòüñÿ äëÿ ïðèìåíåíèÿ çàêîíîâ
è, êàê ïðàâèëî, íå äîëæíû ïðèâîäèòü ê ñîçäàíèþ íîâûõ
ïðàâèë ñîëèäàðíîé ëèíèè ïîâåäåíèÿ.

Îäíîé èç îñíîâíûõ ãàðàíòèé ðàçâèòèÿ íàöèîíàëüíîãî
ïðàâà ÿâëÿåòñÿ ïðåîäîëåíèå óêîðåíèâøåãîñÿ â îáùåñò-
âå ïðàâîâîãî íèãèëèçìà5. 

Äëÿ óñòðàíåíèÿ íèãèëèñòè÷åñêîãî ïîäõîäà ê ïðàâó íå-
îáõîäèìî, ÷òîáû â îáùåñòâå óêîðåíèëàñü èäåÿ ïðåâàëè-
ðîâàíèÿ ïðàâà (çàêîíà), îíà äîëæíà ñòàòü æèçíåííîé
ôîðìîé äåÿòåëüíîñòè ãîñóäàðñòâåííûõ îðãàíîâ è äîëæ-
íîñòíûõ ëèö, äîëæíû áûòü âíåäðåíû òàêèå ìåõàíèçìû
ïðàâîâîãî ðåãóëèðîâàíèÿ, êîòîðûå áûëè áû â ñîñòîÿíèè
áûñòðî îòçûâàòüñÿ íà ïîäîáíûå âûçîâû. 

Ïî íàøåìó ìíåíèþ,îñíîâíûå òåíäåíöèè ðàçâèòèÿ íà-
öèîíàëüíîãî ïðàâà â ñîâðåìåííóþ ýïîõó ñâîäÿòñÿ ê ñëå-
äóþùèì:

1. Ê îñíîâíûì òåíäåíöèÿì ðàçâèòèÿ íàöèîíàëüíîãî
ïðàâà îòíîñèòñÿ åãî èíòåãðèðîâàííîñòü è ïðèçíàíèå
ïðèîðèòåòà ìåæäóíàðîäíîãî ïðàâà, ÷òî õàðàêòåðíî äëÿ
ïðàâîâûõ ðàçâèòèé XXI âåêà6. Èíòåðíàöèîíàëèçàöèÿ íà-
öèîíàëüíîãî ïðàâà ïðåäïîëàãàåò,â ÷àñòíîñòè,ïðèâåäåíèå

îæèäàåìûå âîçìîæíûå èçìåíåíèÿ ôîðì è ìåòîäîâ ïðà-
âîâîãî ðåãóëèðîâàíèÿ è èõ ðåçóëüòàò.

Ïðîãíîçèðîâàíèå ðàçâèòèÿ ïðàâîâîé ñèñòåìû íåîá-
õîäèìî ðàññìàòðèâàòü êàê íåîáõîäèìûé êîìïîíåíò ïðà-
âîâîé ïîëèòèêè ãîñóäàðñòâà.

Îñíîâíûå çàäà÷è ïðîãíîçèðîâàíèÿ ïðàâîâîé ñèñòåìû:
- îïðåäåëèòü íàèáîëåå àêòóàëüíûå ñîöèàëüíûå ÿâëå-

íèÿ,èìåþùèå ïåðâîñòåïåííîå çíà÷åíèå äëÿ îáùåñòâà,è
ïîäëåæàùèå ïðàâîâîìó ðåãóëèðîâàíèþ îáëàñòè; 

- âûÿâèòü íàèáîëåå ïåðñïåêòèâíûå è ýôôåêòèâíûå
ôîðìû è ìåòîäû ïðàâîâîãî ðåãóëèðîâàíèÿ îáùåñòâåí-
íûõ îòíîøåíèé; 

- îïðåäåëèòü ïåðâîî÷åðåäíîñòü ïðèíÿòèÿ ïðåäñòàâëÿ-
þùèõ áîëüøóþ âàæíîñòü äëÿ ïðîãðåññà îáùåñòâåííîãî
ðàçâèòèÿ è ïåðâîñòåïåííûõ íîðìàòèâíî-ïðàâîâûõ àêòîâ; 

- ïðîàíàëèçèðîâàòü è ýôôåêòèâíî èñïîëüçîâàòü èí-
ôîðìàöèþ è ïðîãíîçèðîâàíèå îòíîñèòåëüíî ïåðñïåê-
òèâíîãî ðàçâèòèÿ ýêîíîìèêè, ñîöèàëüíîé, ïîëèòè÷åñêîé,
ýêîíîìè÷åñêîé è îáùåñòâåííîé æèçíè äðóãèõ îáëàñòåé.

Âñå ýòî äàñò âîçìîæíîñòü íàó÷íî ïðîãíîçèðîâàòü îñ-
íîâíûå òåíäåíöèè ïåðñïåêòèâíîãî ðàçâèòèÿ ïðàâîâîé
ñèñòåìû è â ñîîòâåòñòâèè ñ ýòèì è ïëàíèðîâàòü çàêîíî-
äàòåëüíóþ äåÿòåëüíîñòü.

Äëÿ îñóùåñòâëåíèÿ ýòèõ çàäà÷,ïî íàøåìó ìíåíèþ,íå-
îáõîäèìî ðàçðàáîòàòü "Êîíöåïöèþ ïðàâîâûõ ðåôîðì â
Ðåñïóáëèêå Àðìåíèÿ", êîòîðàÿ îáåñïå÷èò ñèñòåìàòèçè-
ðîâàííîñòü ðàçâèòèÿ ïðàâîâîé ñèñòåìû. 

Ïî íàøåìó ìíåíèþ, îñíîâíûìè íàïðàâëåíèÿìè ðå-
ôîðì íàöèîíàëüíîé ïðàâîâîé ñèñòåìû äîëæíû áûòü:

1) ïîñëåäîâàòåëüíîå îñóùåñòâëåíèå ðåôîðì ãîñóäà-
ðñòâåííî-ïðàâîâîé ñèñòåìû - â ñîîòâåòñòâèè ñ ìåæäó-
íàðîäíûìè êðèòåðèÿìè;

2) çàêîíîäàòåëüíîå îáåñïå÷åíèå ïðîöåññà ôîðìèðî-
âàíèÿ äåìîêðàòè÷åñêîãî, ïðàâîâîãî è ñîöèàëüíîãî ãîñó-
äàðñòâà,ñîâåðøåíñòâîâàíèå êîíñòèòóöèîííîé çàêîííîñ-
òè, ïðàâîâûõ îñíîâ êîíñòèòóöèîííîãî ïðàâîñóäèÿ.

Îäíî èç îñíîâíûõ íàïðàâëåíèé ðàçâèòèÿ íàöèîíàëü-
íîãî ïðàâà - ïîñëåäîâàòåëüíîå óìåíüøåíèå îáúåìîâ
ïîäçàêîííîé ïðàâîòâîð÷åñêîé äåÿòåëüíîñòè è â ïðîòè-

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 3(33)`06

74

Ïðîáëåìû ïðàâîâîé ãëîáàëèçàöèè

5 Ñì.: Ñàôîíîâ Â.Ã. Ïîíÿòèå ïðàâîâîãî íèãèëèçìà - "Ãîñóäàðñòâî è ïðàâî",¹
12, 2004. - Ñ. 65-69.

6 Ñì.: Ëóêàøóê È.È. Âçàèìîäåéñòâèå ìåæäóíàðîäíîãî è âíóòðèãîñóäàðñòâåííî-
ãî ïðàâà â óñëîâèÿõ ãëîáàëèçàöèè //"Æóðíàë ðîññèéñêîãî ïðàâà",2002, ¹ 3.
Îí æå. Ãëîáàëèçàöèÿ, ãîñóäàðñòâî, ïðàâî, XXI âåê. - Ì., 2000. Ãàãèê Àðóòþíÿí.
Êîíñòèòóöèîííûå ãàðàíòèè ïðèîðèòåòà ïðàâà. - Åðåâàí, 2003; Îí æå: Îò Êîíñ-
òèòóöèè - ê êîíñòèòóöèîííîñòè. - Åðåâàí, 2004.
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âëàñòü, âûñîêîå ïðàâîñîçíàíèå è ïðàâîâàÿ êóëüòóðà â
îáùåñòâå.

4. Èç îñíîâíûõ òåíäåíöèé ðàçâèòèÿ íàöèîíàëüíîãî
ïðàâà ìîæíî îòìåòèòü òàêæå ñîöèàëèçàöèþ è ýêîëîãèçà-
öèþ çàêîíîäàòåëüñòâà.

Çàêðåïëÿÿ íàöèîíàëüíóþ ãîñóäàðñòâåííîñòü íà êîíñ-
òèòóöèîííîì óðîâíå êàê ñîöèàëüíîå ãîñóäàðñòâî, ïîñ-
ëåäíåå äîëæíî ñäåëàòü áîëåå äåéñòâåííûì è âëèÿòåëü-
íûì ñîöèàëüíóþ îáëàñòü ñâîåé äåÿòåëüíîñòè, ïðèíèìàÿ
äîñòàòî÷íî íîðìàòèâíûõ àêòîâ â ñôåðå ñîöèàëüíîãî óï-
ðàâëåíèÿ (ñîöèàëüíîå îáåñïå÷åíèå, çäðàâîîõðàíåíèå,
îáðàçîâàíèå è äð.).

Ê îñíîâíûì âûçîâàì ñîâðåìåííîé ýïîõè îòíîñèòñÿ è
ïðàâîâàÿ çàùèòà îêðóæàþùåé ñðåäû, êîòîðàÿ ñòàëà îä-
íîé èç ïðîáëåì ìåæäóíàðîäíîé îáùåñòâåííîñòè è îò-
äåëüíûõ ãîñóäàðñòâ. Íàó÷íî-òåõíè÷åñêèé ïðîãðåññ,
ðàñïðîñòðàíåíèå ñâîáîäíûõ ðûíî÷íûõ îòíîøåíèé,
áåñïðåöåäåíòíàÿ ýêñïëóàòàöèÿ ïðèðîäíûõ ðåñóðñîâ íà-
íîñÿò ñóùåñòâåííûé âðåä îêðóæàþùåé ñðåäå, ñëåäîâà-
òåëüíî,òàêæå è çäîðîâüþ ÷åëîâåêà è íîðìàëüíîé æèçíå-
äåÿòåëüíîñòè ïðèðîäû. Èìåííî ïî ýòîé ïðè÷èíå è âîç-
íèêëà îáúåêòèâíàÿ íåîáõîäèìîñòü âçÿòü ïîä ïðàâîâóþ
çàùèòó ïðîáëåìû, ñâÿçàííûå ñ çàùèòîé ýêîëîãèè. Ìû
ïîëàãàåì, ÷òî îäíîé èç îñíîâíûõ òåíäåíöèé ðàçâèòèÿ
íàöèîíàëüíîãî ïðàâà ÿâëÿåòñÿ ôîðìèðîâàíèå è ðàçâè-
òèå ýêîëîãè÷åñêîãî çàêîíîäàòåëüñòâà10. 

5. Ê õàðàêòåðíûì ÷åðòàì ðàçâèòèÿ íàöèîíàëüíîãî
ïðàâà îòíîñèòñÿ òàêæå òåíäåíöèÿ äåöåíòðàëèçàöèè ïðà-
âîâîãî ðåãóëèðîâàíèÿ - â ïîëèòè÷åñêîé, àäìèíèñòðàòèâ-
íîé, ñîöèàëüíî-ýêîíîìè÷åñêîé îáëàñòÿõ11. 

6. Âîïëîùåíèå â ñîäåðæàíèè äåéñòâóþùèõ ïðàâîâûõ
íîðì îáùå÷åëîâå÷åñêèõ ìîðàëüíûõ ïðèíöèïîâ è íîðì,
èäåé ñïðàâåäëèâîñòè è ãóìàíèçìà.

7. Ïîâûøåíèå àâòîðèòåòà çàêîíà, ïîäëèííîãî óâàæå-
íèÿ ê íåìó, âîñïèòàíèå èäåè çàêîíîïîñëóøàíèÿ â ñîçíà-
íèè ëþäåé, êàê íåîáõîäèìîé ÷åðòû ïîäëèííî êóëüòóðíî-

âíóòðèãîñóäàðñòâåííîãî çàêîíîäàòåëüñòâà â ñîîòâåò-
ñòâèå ñ ìåæäóíàðîäíûìè ïðàâîâûìè ñòàíäàðòàìè (êðè-
òåðèÿìè). Ñòàíäàðòèçàöèÿ â ïðàâå âêëþ÷àåò ðàçëè÷íûå
ñôåðû ïðàâîâîãî ðåãóëèðîâàíèÿ è,îñîáåííî,îáëàñòü çà-
ùèòû ïðàâ ÷åëîâåêà. Ìåæäóíàðîäíî-ïðàâîâûå ñòàíäàð-
òû (êðèòåðèè) ðàñïðîñòðàíèëèñü òàêæå â ñôåðàõ þñòè-
öèè, ïðåäïðèíèìàòåëüñêîé äåÿòåëüíîñòè è ôèíàíñîâ7. 

2. Ê õàðàêòåðèñòèêàì ðàçâèòèÿ íàöèîíàëüíîãî ïðàâà
îòíîñèòñÿ ïîâûøåíèå ðîëè ïðàâà â äåëå ñîâåðøåíñòâî-
âàíèÿ îáùåñòâåííûõ ïðîöåññîâ, ÷òî âûðàæàåòñÿ â ñïîñî-
áàõ ðàñøèðåíèÿ è óãëóáëåíèÿ ñôåðû ïðàâîâîãî ðåãóëèðî-
âàíèÿ îáùåñòâåííûõ îòíîøåíèé. Ñîâðåìåííîå âíóòðèãî-
ñóäàðñòâåííîå ïðàâî åùå áîëåå ðàñøèðèëî ñôåðû ïðà-
âîâîãî ðåãóëèðîâàíèÿ, âêëþ÷èâ ïðîèçâîäñòâî ìàòåðèàëü-
íûõ áëàã,ñîöèàëüíûå,ïîëèòè÷åñêèå îòíîøåíèÿ,èíôîðìà-
òèêó, äóõîâíóþ ñôåðó è äð8. Â ýòîì ñìûñëå â ðåãóëèðóþ-
ùåé ðîëè ïðàâà ïðèîðèòåò äîëæåí áûòü îòäàí äèñïîçè-
òèâíûì íîðìàì, îáåñïå÷èâàÿ áîëåå øèðîêèå âîçìîæíîñ-
òè ñâîáîäíîãî âûáîðà ñòîðîí ïðàâîîòíîøåíèÿ.

3. Ê îñíîâíûì òåíäåíöèÿì ðàçâèòèÿ ïðàâà îòíîñÿòñÿ
òàêæå ñèñòåìàòèçèðîâàííûå èçìåíåíèÿ èñòî÷íèêîâ ïðà-
âà. Òàê, â ñèñòåìå èñòî÷íèêîâ òðàäèöèîííîãî ïðàâà (çà-
êîí, ïîäçàêîííûå àêòû) ïîñòåïåííî çàíèìàþò ñâîå îñî-
áîå ìåñòî íîðìàòèâíûå äîãîâîðû è ñóäåáíûå ïðåöåäåí-
òû. Åñëè íîðìàòèâíûå äîãîâîðû âñå áîëåå è áîëåå ïðî-
íèêàþò â íàöèîíàëüíóþ ïðàâîâóþ ñèñòåìó (îáóñëîâëåíî
îñîáåííî ðàçâèòèåì ðûíî÷íûõ îòíîøåíèé), òî òîãî æå
íåëüçÿ ñêàçàòü î ñóäåáíîé ïðàêòèêå è ïðåöåäåíòíîì
ïðàâå9. Ïîñëåäíåå ÿâëÿåòñÿ íîâøåñòâîì â íàöèîíàëüíîé
ïðàâîâîé ñèñòåìå, è ïðîöåññ åãî ôîðìèðîâàíèÿ è ñòà-
íîâëåíèÿ áóäåò äëèòåëüíûì è ñëîæíûì. Äëÿ îôèöèàëü-
íîãî è îáùåñòâåííîãî ïðèçíàíèÿ ñóäåáíîãî ïðåöåäåíòà
íåîáõîäèìî íàëè÷èå ñëåäóþùèõ ìèíèìàëüíûõ óñëîâèé:
ðàçâèòàÿ ïðàâîâàÿ ñèñòåìà, íåçàâèñèìàÿ ñóäåáíàÿ
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10Ñì. ïîäðîáíî: Èãíàòüåâà È.À. Ñèñòåìàòèçàöèÿ ýêîëîãè÷åñêîãî çàêîíîäàòåëüñòâà:
Ñîâðåìåííûå ïðîáëåìû è ïðàêòè÷åñêèå ïîäõîäû. //Ýêîëîãèÿ è ïðàâî. - Ñ. 21-29. 

11 Ñì. ïîäðîáíî: Êîøàíèíà Ò.Å. Äåöåíòðàëèçàöèÿ â ïðàâîâîì ðåãóëèðîâàíèè
(ñòðóêòóðíûé àíàëèç). Àâòîðåô. äèññ. ... äîêò. þðèä. íàóê. - Ì.

7 Ñì.: Çàõàðîâ À.,Êóòàôèí Î. Êîíöåïöèÿ åäèíîãî ïðàâîâîãî ïðîñòðàíñòâà Åâðî-
ïû. ÅÂÐÀÇÝÑ è ÑÍÃ //"Ïðàâî è ýêîíîìèêà",2003,¹ 3. - Ñ. 11.

8 Ñì.: Ñèñòåìàòèçàöèÿ çàêîíîäàòåëüñòâà â Ðîññèéñêîé Ôåäåðàöèè. /Ïîä ðåä.
À.Ñ. Ïèãîëêèíà. ÑÏá.,2003. - Ñ. 20.

9 Ïîäðîáíî ñì.: Ïîëåíèíà Ñ.Â. Ñóäåáíûé ïðåöåäåíò â ÐÔ: ðåàëüíîñòü è ïåðñïåê-
òèâû //Ïðåäñòàâèòåëüíàÿ âëàñòü - XX âåê. 2002,¹ 5-6; Ñïåêòîð Å.È. Ñóäåáíûé
ïðåöåäåíò êàê èñòî÷íèê ïðàâà //Æóðíàë ðîññèéñêîãî ïðàâà, 2003, ¹ 5 è äð.
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a part of the judicial forecasting. This forecasting is evi-
dence received with the help of special scientific methods
of research on the improvement of the legal system and
main directions of its further development, as well as, on
the further condition of the legislation.

The main goal of such forecasting is to reveal the neces-
sity of the legal regulation of the social relationships, theo-
retically forecast the expediency and social effectiveness of
these legal acts in the nearest future, also forecast the
expecting possible changes of forms and methods of legal
regulations and their results.

It is important toconsider forecasting of the development
of the legal system as the necessary component of legal
politics of the state.

For the accomplishment of these tasks, it is necessary to
elaborate "The concept of legal reforms in the Republic of
Armenia" which guarantees the systemizing of the develop-
ment of legal system.

ãî ÷åëîâåêà,ñîçäàíèå óñëîâèé äëÿ ïðåäîòâðàùåíèÿ ïðà-
âîâîãî íèãèëèçìà.

Âñå óêàçàííûå êà÷åñòâà íàöèîíàëüíîãî ïðàâà âñå
áîëüøå ñòàíîâÿòñÿ ãëàâíûìè îðèåíòèðàìè åãî ðàçâèòèÿ,
îáùåìèðîâûìè öåííîñòÿìè ñîâðåìåííîãî öèâèëèçîâàí-
íîãî îáùåñòâà,âñå ãëóáæå âíåäðÿþòñÿ â ñîöèàëüíûå îò-
íîøåíèÿ è ñîçíàíèå ëþäåé.

P e r s p e c t i v e s   o f   t h e   D e v e l o p m e n t  
o f   N a t i o n a l   R i g h t   i n   t h e   C i r c u m s t a n c e s  

o f   J u d i c i a l   G l o b a l i z a t i o n

J .  H a k o b y a n  
Head of the Department of Remission,

Citizenship, Awards and Ranks of the Personnel of 
President of the Republic of Armenia

Summary

The common official concept concerning the national
right and development of legislation fails to attend. As the
result legislative activity, system of law and enforcement
practice does not entirelycorrespond to the democratic val-
ues and requirements.

Elaboration of the contemporary model of the national
law and common concept of development of legislation is
indissolublyconnected with social-economic, political funda-
mental changes and common republic unique synthesis of
development in the direction of the democratization of soci-
ety and becomes inalienable part of the latter. 

Forecasting the development of the system of the law is
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January 1993,  the applicant has been in receipt of an occupation-
al-disability pension of approximately EUR 800 per month.

12. The applicant instituted a second set of proceedings
against Hanover City Council’s accident insurers,  seeking in par-
ticular the award of an increased pension. He submitted that the
accident had caused him mental damage and a stomach disorder.
In a judgment of 19 February 2001 the Social Court of Appeal
dismissed the applicant’s claim. It based its decision on two
reports by experts in neuropsychiatry whom it had appointed dur-
ing the proceedings,  on a large number of other medical reports,
some of which had been drawn up shortly after the accident,  and
on files from other administrative and judicial proceedings con-
cerning the applicant.

B. Proceedings in the civil courts
1. The first phase of the civil proceedings
13. On 18 September 1989,  after the negotiations aimed at

securing increased payments had failed,  the applicant brought an
action against the cyclist’s insurance company in the Hanover
Regional Court (Landgericht),  in particular seeking damages and
a monthly pension,  among other claims. On 10 June 1991,  after
holding several hearings and taking evidence about the accident
from four witnesses between July 1990 and March 1991,  the
Regional Court delivered a partial decision. It held that the appli-
cant’s liability for the accident was limited to 20% and that he was
entitled to damages for the remaining 80%.

14. On 26 November 1992 the Celle Court of Appeal
(Oberlandesgericht) dismissed an appeal by the applicant. On 29
January 1993 the applicant appealed on points of law. He twice
requested an extension of the time he had initially been allowed
for filing his grounds of appeal. On 2 June 1993 the applicant’s
new representative applied for a third extension until 14 July
1993. On 14 December 1993 the Federal Court of Justice
(Bundesgerichtshof) dismissed the appeal.

2. The second phase of the civil proceedings

CASE OF SÜRMELI v. GERMANY
8 June 2006

THE FACTS
I. THE CIRCUMSTANCES OF THE CASE

A. Background to the case
8. The applicant was born in 1962 and lives in Stade

(Germany).
9. On 3 May 1982 he was involved in an accident with a

cyclist on the way to school and sustained injuries including a
broken left arm. On 22 May 1982 he left hospital. He subse-
quently entered into negotiations with the cyclist’s liability insur-
ers,  who paid him a sum of approximately 12, 500 euros (EUR)
in respect of any damage he might have sustained. The accident
insurers for Hanover City Council,  the authority responsible for
the applicant’s school,  paid him a temporary disability pension
(Verletzenrente) until the end of 1983. They also paid him
approximately EUR 51, 000 in compensation.

10. The applicant subsequently instituted proceedings against
the City Council’s accident insurers,  in the course of which a
considerable number of expert reports and medical opinions were
produced.

In a judgment of 16 November 1989 the Lower Saxony Social
Court of Appeal (Landessozialgericht),  which itself had asked
experts in the fields of orthopaedic surgery,  neurology and,  at the
applicant’s request,  hand surgery to produce reports on his med-
ical problems,  acknowledged that he had become 20% perma-
nently disabled as a result of the accident and was entitled to a
pension on that account with effect from 1 June 1984.

11. Since 1 July 1994,  after falling on his left arm or hand in
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gested appointing Professor B. or,  failing that,  a Professor B.-G.
19. On 12 May 1995 the court appointed Professor T.,  who

informed it that an additional assessment by a specialist hand
surgeon was necessary and that it was likely to take at least one
year to produce the report. On 28 July 1995 the court informed
the applicant that Professor B. had refused to draw up the report
and asked him whether Professor B.-G.,  whom he had suggest-
ed,  had already drawn up an expert report on him. On 27
November 1995 the court informed the parties that Professor B.-
G. had retired but that his successor,  Professor P.,  would be
appointed as expert. On 23 January 1996 Professor P. informed
the court that it would take him nine to twelve months to draw
up the report.

20. On 3 September 1996 the applicant informed the court
that the accident had caused him severe depression,  and asked it
to order an expert psychiatric assessment.

21. On 10 June 1997 the court asked the expert how his
report was progressing. The expert replied that the report would
be ready in four to six weeks. On 22 August 1997 the court
again contacted the expert. He initially replied that the report
would be completed by the end of September but subsequently
stated that,  owing to an excessive workload,  he would need a
further month. Professor P.’s report was received at the court on
6 November 1997. The applicant criticised Professor P.’s work
and requested that he submit an additional report. He also
requested an expert assessment (Schmerzgutachten) of the pain
he had felt since the accident. On 3 December 1997 the court
granted the defendant company an extension of the time it had
been allowed for filing observations on the report; it submitted
its observations on 6 January 1998. On 27 April 1998 the appli-
cant’s representatives informed the court that as their client had
been ill,  they would not be able to submit their observations in
reply until mid-May.

(b) Second phase: failure to negotiate an out-of-court set-

(a) First phase,  concerning in particular the appointment
of an expert

15. In March 1994 the proceedings for the assessment of the
damages and the pension resumed in the Hanover Regional Court.
The applicant was represented by counsel. On 18 April 1994 the
court held a hearing.

16. On 9 May 1994 it ordered an expert medical assessment.
On 25 May 1994 the applicant applied for the three judges deal-
ing with his case to withdraw,  but his application was dismissed.
On 19 July 1994 Hanover Medical School proposed a Professor
B. to draw up the expert report that had been ordered. On 21 July
1994 the applicant appealed against the court’s decision of 9 May
1994. On 2 August 1994 the Celle Court of Appeal dismissed his
appeal.

17. On15 September 1994 the court appointed Professor B. as
the expert. Professor B. informed the court that it would be
preferable for the report to be drawn up by a specialist in accident
surgery and that it was likely to take at least one year to produce.
On 2 December 1994,  following a reminder from the court,  the
applicant agreed to the appointment of a surgical expert.

18. On 15 December 1994 a Professor T. was proposed. The
applicant objected to his appointment on the ground that he was
not a specialist hand surgeon (Handchirurg). On 6 February 1995
the court accordingly asked Professor B. to draw up the expert
report. On 7 February 1995 the applicant informed the court that
he agreed with the deadline set; he insisted,  however,  that there
should not only be an expert assessment by a general surgeon but
also one by a specialist hand surgeon. Professor B. informed the
court that he was unable to draw up the report as requested
because the fractures observed in the applicant’s forearm did not
come within his field of expertise but were a matter for a special-
ist in traumatology or an orthopaedic surgeon. On 20 February
1995 the defendant proposed appointing Professor T. On 24 April
1995,  following a reminder from the court,  the applicant sug-
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al report
25. On 17 October 2000 the applicant requested the court to

deliver a decision promptly,  seeing that the proceedings had
already taken eighteen years. In support of his request he submit-
ted an expert psychiatric assessment of his state of health. In a
note of 19 January 2001 the court pointed out to him that the pro-
ceedings had been pending only since 18 September 1989.

26. On 21 February 2001 the applicant revised his claim,
which now concerned a lump sum of 702, 122 German marks
(DEM – approximately EUR 359, 000) and a monthly pension of
DEM 1, 000. On 2 March 2001 the court assessed the value of the
subject matter of the case at DEM 985, 122.

27. On 17 April 2001 the applicant asked the court when it
would be holding a hearing. On 15 May 2001 the court set the
case down for hearing on 9 July 2001 and asked the applicant to
provide information,  concerning in particular his alleged loss of
earnings. It was important to establish his likely career path had
the accident not taken place and the extent to which the physical
injury from which he was now suffering was the direct conse-
quence of the accident.

28. On 9 July 2001,  having obtained the parties’ consent at
the hearing,  the court decided to admit in evidence the file from
the proceedings in the Social Court of Appeal. The file could not
be forwarded immediately because it was at the Federal Social
Court (Bundessozialgericht).

29. On 14 August 2001,  at the applicant’s request,  the court
ordered Professor P. to supplement his expert report of 30 October
1997. He replied that it would take him at least ten months to do so.

30. On 20 September 2001 the court asked the applicant to give
his consent in writing to its consulting the file in the possession of
the Federal Social Court. Pointing out that he was undergoing treat-
ment abroad which was expected to take until mid-November,  the
applicant asked for an extension of the time allowed for his reply.
On 26 October 2001 the court told him that he had not provided

tlement
22. On 31 August 1998 the applicant’s representatives

informed the court that the parties had not been able to reach a
partial friendly settlement. They subsequently began fresh out-of-
court negotiations on a friendly settlement,  asking on three suc-
cessive occasions for the deadline to be put back. On 5 May 1999
they informed the court that the negotiations had failed and asked
for the proceedings to be resumed. The defendant stated that the
failure of the negotiations had been due to the applicant’s unrea-
sonable demands.

23. On 27 May 1999 the president of the division dealing
with the case asked the parties to inform him whether they still
wished to submit observations. In a note of 8 September 1999 the
reporting judge stated that the proceedings had not been able to
progress more quickly owing to an excessive workload and to
certain priority cases. In a note of 23 December 1999 he made
a similar observation,  referring to a number of periods of leave,
in particular sick-leave,  in addition to the reasons stated previ-
ously.

24. On 18 February 2000 the president of the division asked
the parties to inform him whether they intended to submit any fur-
ther observations. The applicant replied that negotiations on an
out-of-court settlement could take until mid-May and that he
reserved the right to submit further observations if they were
unsuccessful. On 26 June 2000 he informed the court that the
negotiations had failed and asked for an expert assessment of his
total loss of earnings resulting from the accident. In support of
that request,  he submitted an expert psychiatric assessment that
had been drawn up during the proceedings in the Social Court of
Appeal (see paragraph 12 above). On 17 August 2000 the defen-
dant informed the court that the negotiations had failed because
the applicant had refused to make payment of the sum negotiated
conditional on the findings of an expert assessment.

(c) Third phase: preparation of the case file and addition-
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had been appointed,  proposed another one (Dr J.),  sought leave
to consult the file and applied for a further extension of six weeks.
On 29 October 2002 the court invited him to submit reasons for
his objection to the expert,  proposed other experts and gave him
until 20 December 2002 to produce the information requested.

37. On 12 November 2002 the applicant personally informed
the court by telephone that he was unable to inspect the file
because he had broken his arm. On 18 November 2002 the defen-
dant proposed an expert. The applicant expressed the view that
the expert proposed,  not being a specialist in the field,  was not
competent to carry out an assessment of his pain,  and asked the
court to deliver a partial decision.

38. On 5 December 2002 Dr J. informed the court that he
would be unable to draw up a report before the end of 2003. On
the same day the court appointed Professor X as expert and dis-
missed the applicant’s reservations as to his professional creden-
tials. It pointed out that it was unable to give a partial decision.
The applicant objected that Professor X had already acted as
expert,  and requested that an “interdisciplinary” report be pro-
duced in addition to the report on his pain.

39. On 15 January 2003 the applicant applied for the report-
ing judge in his case to withdraw.

40. On 3 March 2003 the president of the division dealing
with the case held discussions with the parties’ representatives
with a view to reaching a friendly settlement and scheduled a
hearing to that end for 10 March 2003. At the hearing the appli-
cant stated that he would not let Professor X examine him. The
president asked him to stop telephoning the judges dealing with
the case and stated that,  with a view to speeding up the proceed-
ings,  he would not be so willing in future to accept requests to
consult the file. On 2 May 2003 the court,  in reply to a further
request by the applicant,  informed him that he could consult the
file at the court’s registry but that,  to avoid delays in dealing with
the case,  the file would not be sent to the registry of the District

sufficient evidence of the injury to his forearm and asked him to
inform it whether he intended to pursue his request for an assess-
ment by a specialist hand surgeon. The applicant asked for a further
extension of the time allowed for his reply. On 18 December 2001
he stated that he did not agree to the use in evidence of the file from
the proceedings in the social courts and requested a further exten-
sion with regard to the expert surgical assessment.

31. On 8 February 2002 the court ordered the applicant to sub-
mit a number of documents and asked Professor P. to draw up the
additional report. In reply to two letters from the applicant it
reminded him that he had requested the additional report himself.
On 7 May 2002 the applicant submitted his observations,  having
twice requested further time to do so. On 24 May 2002 he per-
sonally informed the court by telephone that he no longer
required the additional report and only wanted an assessment of
his pain,  on the ground that he was suffering from neurosis
caused by the proceedings (Prozessneurose).

32. On 28 May 2002 the court declared inadmissible an appli-
cation for the judges to withdraw,  which the applicant had lodged
on 23 March 2002.

33. On 29 May 2002 the court asked the applicant’s represen-
tatives for clarification as to the additional expert report. On 12
July 2002 they informed the court that their client no longer
wished the report to be produced.

34. On 1 August 2002 the President of the Regional Court
asked to be sent the file in the applicant’s case.

35. On 16 September 2002 the court decided to appoint a
Professor X to draw up an expert report concerning in particular
the onset and cause of the pain suffered by the applicant. It also
requested the applicant to provide certain items of information.

36. On 7 October 2002 the applicant again applied for the
members of the court to withdraw. On 8 October 2002 he asked
for an extension of the time allowed for submitting the informa-
tion requested. On 22 October 2002 he objected to the expert who
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at the court. The president of the division informed the expert that
further explanations were necessary. On 26 February 2004 the
hospital informed the court that a Dr M.,  from its psychiatric
department,  was prepared to examine the applicant. On 26 March
2004 Professor W. informed the court that he would be submitting
his final conclusions in collaboration with Dr M. The applicant’s
representatives proposed another expert who,  in their opinion,
was better qualified to examine their client. On 24 May 2004 the
court eventually appointed a Dr W. as expert. Dr W. replied that
the case was a difficult and complex one requiring approximate-
ly 40 hours’ work and that he would not be able to submit the
report until October 2004. On 14 June 2004 the court decided to
ask the parties to pay advances on the fees for the production of
the expert report,  but the applicant refused to do so. His repre-
sentatives objected to the decision of 14 June 2004 but paid the
advances as requested. On 28 June 2004 the court dismissed the
objection.

46. On 19 July 2004 the court,  in reply to a request by the
applicant,  decided not to supplement its decision of 16
September 2002 on the production of the expert report.

47. On 10 January 2005 Dr W.’s report was received at the
court. It was forwarded to the parties on 21 February 2005. On 8
March 2005 the applicant’s representatives requested an exami-
nation of their client by a different expert.

48. On 5 April 2005 the court’s registry asked to be sent the
file.

49. On 14 April 2005 the applicant submitted an expert report
he had himself commissioned from a Dr K.

(e) Fifth phase: the Regional Court’s judgment
50. On 6 October 2005 the court held a hearing at which

Professor W. gave evidence and Dr W. and Dr K. were present.
51. In a judgment of 31 October 2005 the court awarded the

applicant a total of EUR 20, 451.68 for non-pecuniary damage.

Court in Stade,  his place of residence.
41. On 16 May 2003 a division of the regional court dis-

missed three applications by the applicant for the reporting judge
to withdraw.

42. On 4 June 2003 the applicant again sought leave to con-
sult the case file at the registry of the Stade District Court.

(d) Fourth phase: appointment of a new expert
43. On 11 June 2003,  after learning that the applicant had

instituted disciplinary proceedings against Professor X,  the court
appointed Professor W. to replace him as expert. On 25 June 2003
the applicant left a message for the president of the division on his
answering machine,  expressing his concerns about the choice of
expert. The applicant’s representatives also expressed reserva-
tions as to Professor W.’s credentials and proposed another
expert. The president of the division informed the parties that
Professor W. had stated that he was prepared to draw up the
report,  and indicated that he was standing by his choice of expert
despite the applicant’s reservations about him.

44. On 16 September 2003 Hamburg-Eppendorf University
Hospital informed the court that the applicant’s medical examina-
tion was scheduled for 23 October 2003. On 29 September 2003
Professor W. returned the file to the court and asked it to relieve
him of his duties on the ground that the applicant had stated his
opposition to the production of the report and had contacted the
hospital’s legal department to tell them so. On the same day the
court sent the file back to Professor W.,  asking him to wait and
see whether the applicant kept his appointment for the medical
examination. On 29 October 2003 Professor W. informed the
court that he had been able to examine the applicant and asked
whether a further expert assessment on pain therapy could be pro-
duced by a Professor Y. On 21 November 2003 the court ordered
a further examination of the applicant by Professor Y.

45. On 9 December 2003 Professor W.’s report was received
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Regional Court in case no. 20 O 186/89 have lasted since 1989
and have irreparably destroyed my existence.

I am lodging a constitutional complaint on account of an
infringement of Article 2 § 1 and Article 20 § 2 of the Basic Law
because the excessive length of the proceedings is no longer com-
patible with the rule of law and I request the court to find a breach
of the law and of Article 839 of the Civil Code in that Article 139
of the Code of Civil Procedure has not been complied with.

Evidence: Hanover Regional Court,  no. 20 O 186/89.
Information: no. 1 BvR 352/2000.

Please inform me if you need any other documents.”
On 23 March 2001 the Federal Constitutional Court requested

information on the state of the proceedings from the Regional
Court,  which informed it on 22 May 2001 that it had scheduled
a hearing for 9 July 2001. On 22 June 2001 it sent the applicant
the Regional Court’s reply.

54. On 5 and 11 August 2001 the applicant filed additional
observations.

55. On 16 August 2001 the Federal Constitutional Court,  sit-
ting as a panel of three judges,  decided not to examine the appli-
cant’s complaint (no. 1 BvR 1212/01). The decision,  in which no
reasons were given,  stated:

“The complaint is not accepted for adjudication. No appeal
lies against this decision.”

(b) The second set of proceedings
56. On 26 May 2002 the applicant again complained to the

Federal Constitutional Court about the length of the proceedings.
His complaint,  which referred to his previous one,  was worded
as follows:

“I,  the undersigned,  Mr Sürmeli, residing at ...,  hereby lodge
a constitutional complaint on account of a breach of the rule of
law (Rechtsstaatsprinzip) by the Hanover Regional Court (no. 20
O 186/89),  because the proceedings in that court continue to be

Taking into account the payments already made after the accident,
the defendant was required to pay the outstanding sum of EUR
12, 015.36 under this head and EUR 417.93 for loss of earnings.
The court dismissed the remainder of the applicant’s claim and
ordered him to pay 97% of his costs.

Relying on the expert reports ordered in the course of the pro-
ceedings,  on the judgments of the Social Court of Appeal and on
various other expert reports and medical opinions produced in sep-
arate proceedings,  the court outlined the injuries sustained by the
applicant in the accident and examined whether any other forms of
damage,  such as chronic pain and mental disorders,  were attrib-
utable to the accident as he claimed them to be. It concluded that
there was not a sufficiently established link between the accident
and most of the damage alleged. In assessing non-pecuniary dam-
age,  the court had regard to the circumstances of the accident,  the
subsequent conduct of the parties and the relevant case-law of the
Celle Court of Appeal. It pointed out that the length of the pro-
ceedings could be taken into account only in small measure
because the defendant could not be held responsible for the fact
that the applicant had not brought his claim until seven years after
the accident,  making it more difficult to adduce evidence,  that he
had refused to allow the file from the proceedings in the Social
Court of Appeal to be used in evidence and that he had objected on
several occasions to the choice of experts appointed.

52. The applicant subsequently applied to the Celle Court of
Appeal for legal aid in order to appeal against the judgment.

C. Proceedings concerning the length of the proceedings
1. Proceedings in the Federal Constitutional Court

(a) The first set of proceedings
53. On 14 March 2001 the applicant lodged a constitutional

complaint with the Federal Constitutional Court,  stating:
“The proceedings at first instance before the Hanover
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Government’s observations in the present case before the Third
Section of the Court,  which the applicant had produced in the
proceedings before it.

II. RELEVANT DOMESTIC LAW AND PRACTICE

A. Federal Constitutional Court Act
62.The relevant provisions of the Federal Constitutional Court

Act (Bundesverfassungsgerichtsgesetz) of 12 December 1985,  in
its version of 11 August 1993,  read as follows:

Section 90
“1. Any person who claims that one of his basic rights or one

of his rights under Article 20 § 4 and Articles 33,  38,  101,  103
and 104 of the Basic Law has been violated by public authority
may lodge a complaint of unconstitutionality with the Federal
Constitutional Court.

2. If legal action against the violation is admissible [zulässig],
the complaint of unconstitutionality may not be lodged until all
remedies have been exhausted. However,  the Federal
Constitutional Court may decide immediately on a complaint of
unconstitutionality lodged before all remedies have been exhaust-
ed if it is of general relevance or if recourse to other courts first
would entail a serious and unavoidable disadvantage for the com-
plainant ...”

Section 93a
“1. A complaint of unconstitutionality shall require accep-

tance prior to a decision.
2. It is to be accepted
(a) if it raises a constitutional issue of general interest; or
(b) if this is advisable for securing the rights mentioned in

section 90(1); or also in the event that the denial of a decision on
the matter would entail a particularly serious disadvantage

delayed.”
57. On 27 June 2002 the Federal Constitutional Court,  sitting

as a panel of three judges,  decided not to examine this new com-
plaint (no. 1 BvR 1068/02. In its decision it stated:

“Since the requirements of section 93a(2) of the Federal
Constitutional Court Act have not been satisfied,  the constitu-
tional complaint cannot be accepted for adjudication. It does not
raise any issue of fundamental significance (grundsätzliche
Bedeutung). Nor is there any need to examine the complaint for
the purpose of safeguarding the constitutional rights which the
complainant alleges to have been infringed,  since it does not have
sufficient prospects of success. The complaint lacks substance in
that it cannot be ascertained from the complainant’s observations
whether the length of the proceedings [in the Hanover Regional
Court] has exceeded a reasonable time.

In accordance with the third sentence of section 93d(1) of the
Federal Constitutional Court Act,  no further reasons for this deci-
sion are necessary. No appeal lies against the decision.”

58. On 27 July 2005 the registry of the Federal Constitutional
Court informed the applicant that it was not possible to reopen the
proceedings.

2. Action for damages against the State
59. On 23 May 2002 the applicant applied to the Hanover

Regional Court for legal aid in order to bring an action for dam-
ages against the State on account of the excessive length of the
proceedings in issue.

60. On 14 May 2003 the Regional Court refused his applica-
tion on the ground that the delays in the proceedings had not been
attributable to the justice system but were due to the courts’
excessive workload. It added that the applicant had not provided
sufficient details of the damage allegedly sustained.

61. On 21 July 2003 the Celle Court of Appeal upheld that
decision,  basing its conclusion,  in particular,  on the

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 3(33)`06

92

Ðåøåíèÿ Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà



95

duties when adjudicating on an action may not be held liable for
any damage sustained unless the breach of duty constitutes a
criminal offence. This provision shall not apply where the breach
of official duties consists in a refusal to discharge a function or a
delay in performing it contrary to professional duty.

3. The obligation to afford redress shall not arise where the
injured party has wilfully or negligently omitted to avoid the
damage by means of a legal remedy.”

By Article 253 of the Civil Code,  in the version in force until
31 July 2002,  compensation for non-pecuniary damage could
be awarded only if it was provided for by law. In this connection,
Article 847 § 1,  which was in force until 31 July 2002,  provid-
ed for compensation only in the event of physical injury or depri-
vation of liberty. The new Article 253 § 2 of the Civil Code,  as in
force since 1 August 2002,  has not introduced any amendments
relevant to the matters in issue in the instant case.

C. Case-law of the domestic courts concerning the length
of civil proceedings

1. Constitutional complaint as a remedy for expediting pro-
ceedings

(a) General principles
65. According to the settled case-law of the Federal

Constitutional Court,  Article 2 § 1 of the Basic Law,  in con-
junction with the principle of the rule of law as enshrined in
Article 20 § 3 of the Basic Law,  guarantees effective protection
by the law. The rule of law dictates that,  in the interests of legal
certainty,  legal disputes must be settled within a reasonable time
(angemessene Zeit). In view of the variety of types of proceed-
ings,  there are no absolute criteria for determining the point at
which the length of proceedings becomes excessive. Regard must
be had to all the circumstances of the case,  what is at stake for
the parties,  the complexity of the case and the conduct of the par-

(besonders schwerer Nachteil) for the complainant.”
The third sentence of section 93d(1) provides that no reasons

need be given for a decision by a panel of three judges not to
accept a constitutional complaint for adjudication.

Section 95
“1. If the complaint of unconstitutionality is upheld,  the deci-

sion shall state which provision of the Basic Law has been
infringed and by which act or omission. The Federal Constitutional
Court may at the same time declare that any repetition of the act or
omission complained of will infringe the Basic Law.

2. If a complaint of unconstitutionality against a decision is
upheld,  the Federal Constitutional Court shall quash the decision
[and] in the cases contemplated in the first sentence of section
90(2) above it shall refer the matter back to a competent court ...”

B. Provisions on the State’s liability
63. Article 34 of the Basic Law (Grundgesetz) provides:
“Where a person,  in the exercise of a public office entrusted to

him,  breaches an official duty (Amtspflicht) towards a third party,
liability shall in principle rest with the State or the public authori-
ty in whose service the person is engaged. An action by the State
for indemnity shall remain possible in the event of intentional
wrongdoing or gross negligence. The possibility of bringing an
action for damages or indemnity in the ordinary civil courts shall
remain open.”

64. Article 839 of the Civil Code (Bürgerliches Gesetzbuch)
provides:

“1. A public servant who wilfully or negligently commits a
breach of his official duties towards a third party shall afford
redress for any damage arising in consequence. If the public ser-
vant merely acted negligently,  he may be held liable only if the
injured party is unable to obtain redress by other means.

2. A public servant who commits a breach of his official
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that the Court of Appeal was dependent on the collaboration of an
expert in the instant case was not an obstacle to expediting the
proceedings. By way of example,  when selecting the expert the
Court of Appeal should have taken account of the particular need
to speed up its examination of the case and,  to the extent that it
had a choice between several similarly qualified experts,  should
have attached decisive weight to the time that appeared necessary
to draw up the expert report. The court must keep track of the pro-
duction of the report by setting deadlines. If there are any matters
requiring the involvement of several experts,  organisational
arrangements calculated to allow the experts to work simultane-
ously,  such as making a copy of the file,  should be made wher-
ever possible.

... The legal analysis of the case and the assessment of the evi-
dence relevant for establishing the facts are tasks entrusted to the
judges. A review of their findings is only possible in the context
of an appeal. In the absence of any specific evidence it is not nec-
essary to assess whether the Federal Constitutional Court may
intervene at an earlier stage of the proceedings in exceptional
cases,  for example where the court’s manner of proceeding is
arbitrary in that it is not based on any objective reasons. ...

Seeing that the Court of Appeal has not yet given judgment,
the Federal Constitutional Court must confine itself (muss sich
beschränken) to a finding of unconstitutionality pursuant to sec-
tion 95(1) of the Federal Constitutional Court Act. The Court of
Appeal is now required,  in the light of the above findings,  to take
effective steps to ensure that the proceedings can be expedited and
concluded as quickly as possible. ...”

Similar reasoning was adopted in decisions of 17 November
1999 (no. 1 BvR 1708/99),  concerning civil proceedings that
had lasted fifteen years,  and 6 May 1997 (no. 1 BvR 711/96),
concerning a case that had been pending before a family court for
six and a half years.

In its decision of 6 December 2004 (no. 1 BvR 1977/04),  con-

ties and any other persons (experts or others) acting independent-
ly of the court. The longer the proceedings as a whole or at one
particular level of jurisdiction,  the more pressing the obligation
on the court to take steps to expedite or conclude them (see,
among other authorities,  the decisions of 20 April 1982,  no. 2
BvL 26/81,  published in the Reports of Judgments and Decisions
of the Federal Constitutional Court,  volume 60,  p. 253 (at p.
269),  and of 2 March 1993,  no. 1 BvR 249/92,  Reports,  volume
88,  p. 118 (at p. 124)).

(b) Consequences of a finding that the length of proceed-
ings is unreasonable

(i) Finding of an infringement
66. Where the Federal Constitutional Court considers that the

length of pending proceedings has been excessive,  it holds that
there has been an infringement of the Basic Law and requests the
court dealing with the case to expedite or conclude the proceed-
ings.

For example,  in its decision of 20 July 2000 (no. 1 BvR
352/00 – see Grässer v. Germany (dec.),  no. 66491/00,  16
September 2004),  concerning the length of proceedings that had
lasted 26 years,  it held:

“... In view of the exceptional fact that the proceedings had
already lasted 15 years by the time the case reached the Court of
Appeal,  that court should not simply have treated it as an ordi-
nary complex case. On the contrary,  it should have ... used all
available means to expedite the proceedings. If necessary,  it
should also have sought ways of lightening its own workload.

It is not for the Federal Constitutional Court to order the courts
to take specific measures to expedite proceedings,  that being a
matter for assessment by the court dealing with the case. The
decision [as to the measures required] cannot be taken in the
abstract but must have regard to the specific circumstances of the
case and to the reasons for the length of the proceedings. The fact
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would be held on the appointed date.
In a decision of 15 December 2003 (no. 1 BvR 1345/03),  con-

cerning proceedings which had been pending in the
Administrative Court for two years but in which the complainant
had reason to believe that his case would not be dealt with until
late 2005,  the Federal Constitutional Court observed that,
according to what was at stake for the parties,  a case could call
for priority treatment and an exemption from the rule on examin-
ing applications in the order in which they were lodged.

(iii) Remittal of a case to the appropriate court
68. In a number of cases the Federal Constitutional Court,

after finding the length of proceedings to be unconstitutional,  has
set aside the appellate court’s refusal to grant the complainant’s
request to expedite the proceedings and has remitted the case to
the same court.

For example,  in a decision of 11 December 2000 (no. 1 BvR
661/00) it set aside a judgment in which a court of appeal had dis-
missed a special complaint alleging inaction on the part of a fam-
ily court,  and remitted the case to the court of appeal on the
ground that there had been a violation of the right to a decision
within a reasonable time and that it was not inconceivable that the
court of appeal might have reached a different conclusion if it had
taken account of the length of the proceedings. The same reasons
were given in a decision of 25 November 2003 (no. 1 BvR
834/03). Similar findings were reached in decisions of 14
October 2003 (no. 1 BvR 901/03),  concerning a period of five
and a half years for an application for legal aid,  and 28 August
2000 (no. 1 BvR 2328/96),  concerning administrative proceed-
ings that had been pending for ten years.

In case no. 1 BvR 383/00 (decision of 26 March 2001),  con-
cerning a constitutional complaint about the length of proceed-
ings that had ended,  the Labour Court of Appeal had taken eigh-
teen months to draft its judgment and the Federal Labour Court

cerning civil proceedings pending in the Frankfurt am Main
Regional Court since 1989,  the Federal Constitutional Court
reached the following conclusions:

“In view of the exceptional amount of time the proceedings
have already taken,  the Regional Court can no longer simply treat
this as an ordinary complex case. The longer the proceedings,  the
more pressing the obligation on the court to seek to expedite and
conclude them. In such circumstances,  the court is obliged to take
all steps available to it to speed up the proceedings. Where neces-
sary,  the reporting judge must ask to be relieved of other duties
within the court ...

In accordance with section 95(1) of the Federal Constitutional
Court Act,  the Federal Constitutional Court is confined to mak-
ing a finding of unconstitutionality [of the length of the proceed-
ings]. The Regional Court is now required,  in the light of the
above findings,  to take effective steps to ensure that the proceed-
ings can be concluded promptly.”

(ii) Decisions in which constitutional complaints have been
dismissed

67. In certain decisions the Federal Constitutional Court,
while declining to examine a constitutional complaint lodged with
it,  has given particular indications to the court complained of. For
example,  in a decision of 18 January 2000 (no. 1 BvR 2115/98,
unreported) it requested the regional court concerned to expedite
the proceedings,  which had been pending for almost nine years,
and to give a final decision promptly (see Herbolzheimer v.
Germany,  no. 57249/00,  § 38,  31 July 2003). Similar reasoning
was adopted in a decision of 26 April 1999 (no. 1 BvR 467/99)
concerning the length of civil proceedings lasting seven years at
one level of jurisdiction,  and in a decision of 27 July 2004 (no. 1
BvR 1196/04) concerning civil proceedings that had been pending
for three years,  in which the Federal Constitutional Court stated
that it was assuming that the hearing scheduled for the end of 2004
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sitting as a full court,  called upon the legislature to create a reme-
dy in respect of infringements of the right to be heard by a court.
The final part of the decision contains the following passage:

“To redress certain deficiencies in the system of judicial pro-
tection,  the courts have allowed the creation of special remedies
partly outside the scope of written law. These remedies do not sat-
isfy the requirements of constitutional law regarding the trans-
parency of legal remedies (Rechtsmittelklarheit). Remedies must
be provided for in the written legal order and the conditions for
their use must be visible to citizens.”

In the Federal Constitutional Court’s view,  the principle of the
transparency of legal remedies resulted from the principle of legal
certainty (Rechtssicherheit),  which was an integral part of the
rule of law. Citizens had to be in a position to assess whether a
remedy could be used and,  if so,  under what conditions.

“The current system of special remedies in respect of viola-
tions of the right to be heard by a court does not comply with this
principle of transparency. Doubts thus exist as to whether a spe-
cial remedy has to be used first or whether a complaint should be
lodged immediately with the Federal Constitutional Court. To
avoid forfeiting their rights of appeal,  litigants often avail them-
selves of both remedies at the same time. Such constraints pro-
vide a clear illustration of the shortcomings of special remedies in
terms of the rule of law. At the same time they create an unneces-
sary burden for citizens and the courts.

The shortcomings referred to above preclude the Federal
Constitutional Court from making the admissibility of a constitu-
tional complaint contingent on the use of such special remedies.
They are not among the remedies that must be used for the pur-
poses of the first sentence of section 90(2) of the Federal
Constitutional Court Act. In so far as such an approach has hith-
erto been adopted by the Federal Constitutional Court,  it can no
longer be pursued. ...”

In a decision of 19 January 2004 (no. 2 BvR 1904/03) the

had considered that,  notwithstanding the fact that,  by law,  judg-
ments were to be drafted within a period of five months from the
date on which they were delivered in public,  there were no
grounds for allowing the appeal on points of law in the case
before it. The Federal Constitutional Court,  holding that there
had been an infringement of the Basic Law,  considered that such
cases could be referred to it as soon as the five-month period had
elapsed and remitted the case to a different division of the Labour
Court of Appeal. Similar reasoning was adopted in a decision of
27 April 2005 (no. 1 BvR 2674/04).

(iv) Other consequences
69. In some cases complainants have declared their constitu-

tional complaint to have lost its purpose where,  after the com-
plaint has been lodged,  the court in question has taken action by
scheduling a hearing or giving a decision. In such cases the
Federal Constitutional Court has merely had to rule on costs.

In case no. 2 BvR 2189/99 (decision of 26 May 2000) the tax
court before which proceedings had been pending for eight years
held a hearing after the applicant had complained to the Federal
Constitutional Court of their excessive length. He consequently with-
drew his complaint and was refunded the legal costs incurred in lodg-
ing it in so far as it related to the length of the proceedings. However,
in so far as he had challenged statutory provisions,  he was required
to await the outcome of the proceedings in the tax court. Similar rea-
soning was adopted in case no. 1 BvR 165/01 (decision of 4 July
2001),  concerning proceedings in the social courts.

2. Special complaint in respect of inaction as a remedy for
expediting proceedings

(a) Case-law of the Federal Constitutional Court
70. In a decision of 30 April 2003 (no. 1 PBvU 1/02),  adopted

by a majority of ten votes to six,  the Federal Constitutional Court,
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71. The special remedy of a complaint alleging inaction
(ausserordentliche Untätigkeitsbeschwerde) has been recognised
according to varying criteria by a number of courts of appeal.
While some have accepted it where there have been significant
delays,  others have limited its application to cases in which the
court’s inactivity cannot be objectively justified and amounts to a
denial of justice. Decisions falling into the latter category include
those delivered by the Celle Court of Appeal on 17 March 1975
(no. 7 W 22/75,  in which the remedy was found to be admissible
only if the court’s decision amounted to a denial of justice) and 5
March 1985 (no. 2 W 16/85,  in which the remedy was found to
be admissible in respect of an unjustified delay by the lower court
in dealing with an application for legal aid). The Federal Court of
Justice,  for its part,  has to date left open the question whether,  in
exceptional cases and with due regard to constitutional law,  a spe-
cial complaint may be allowed in respect of arbitrary inaction that
could be construed as a denial of justice on the part of a lower
court (see the decisions of 21 November 1994 (no. AnwZ (B)
41/94) and 13 January 2003 (no. VI ZB 74/02)).

72. The Government have cited several decisions in which a
court of appeal has allowed a special complaint alleging inaction
and has called on the lower court to continue its examination of
the case (decisions of the Cologne Court of Appeal (23 June
1981,  no. 4 WF 93/81),  the Hamburg Court of Appeal (3 May
1989,  no. 2 UF 24/89),  the Saarbrücken Court of Appeal (18
April 1997,  no. 8 W 279/96) and the Bamberg Court of Appeal
(20 February 2003,  no. 7 WF 35/03)) or have referred the case
back to it (the Zweibrücken Court of Appeal’s decision of 15
November 2004 (no. 4 W 155/04)). More recent decisions
have clarified the consequences of a complaint alleging inaction.
For example,  in two decisions of 24 July 2003 (nos. 16 WF
50/03 et 51/03) the Karlsruhe Court of Appeal allowed such a
remedy not only where there had been unjustifiable inactivity
amounting to a denial of justice,  but also where the delay com-

Federal Constitutional Court nevertheless declined to examine a
constitutional complaint by a prisoner concerning the length of
proceedings before a court responsible for the execution of sen-
tences,  holding that the complainant should first have lodged a
complaint alleging inaction. After observing that some courts
accepted such a remedy only where the lack of activity could be
deemed to amount to a final rejection of the initial application,
the Federal Constitutional Court pointed out that other courts
applied less stringent criteria. It concluded:

“This remedy was not bound to fail in advance. The com-
plainant could have been expected to attempt it. He should first
have sought judicial protection from the appropriate courts,  even
if the admissibility of a remedy was the subject of dispute in the
case-law and among legal writers and there was consequently
some doubt as to whether the court in question would accept it or
not.”

In case no. 2 BvR 1610/03 (decision of 29 March 2005) the
division of the Hamburg Regional Court responsible for super-
vising the execution of sentences had remained inactive despite
several requests to expedite the proceedings and despite a deci-
sion in which the Hamburg Court of Appeal had held that their
length was unlawful. The Federal Constitutional Court declared
the constitutional complaint admissible in so far as it concerned
the court’s inaction but dismissed it in so far as it concerned the
impossibility for the Court of Appeal to give a ruling in place of
the Regional Court in order to put an end to the lack of activity.
The Regional Court’s persistent inaction did not show that the
legislative framework failed to satisfy the requirements of Article
19 § 4 of the Basic Law. Besides the possibility of a finding by
the appellate court that such inaction was unlawful,  there were
other remedies for restoring the proper administration of justice,
namely an appeal to a higher authority and an action for damages
against the State.

(b) Case-law of the civil courts
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niary damage sustained by him as a result of an infringement of
his fundamental rights,  he must first exhaust the remedies avail-
able in the civil courts. It is for those courts to assess,  where
appropriate,  the extent to which the provisions on the State’s lia-
bility (Article 34 of the Basic Law) and those deriving from the
European Convention on Human Rights as incorporated in
domestic law form a basis for awarding compensation for the
excessive length of proceedings ...”

In a decision of 12 March 2004 (no. 1 BvR 1870/01,  unre-
ported) the Federal Constitutional Court confirmed that position:

“In so far as the constitutional complaint concerns the Labour
Court of Appeal’s decision of 18 May 2001 and that court’s
alleged inaction,  it has become inadmissible because the Court of
Appeal has in the meantime given judgment.

The complainant is not entitled to seek an ex post facto find-
ing of a violation of the Basic Law on account of the excessive
length of the proceedings. There is no statutory basis in constitu-
tional law for applying to have a court decision set aside because
of the excessive length of the proceedings,  or for seeking dam-
ages on that account. Setting aside the Labour Court of Appeal’s
judgment of 3 December 2002 would not remedy the violation of
the Basic Law resulting from the excessive length of the pro-
ceedings but would simply delay them further ...”

(b) Case-law of the civil courts
74. The Government cited a judgment delivered by the Munich

I Regional Court on 12 January 2005 (no. 9 O 17286/03). The case
concerned an action for damages in which the claimant alleged that
the Bavaria Administrative Court of Appeal had remained inactive
for a period of four years and seven months. He had lodged a spe-
cial complaint with the Federal Administrative Court alleging inac-
tion on that account. Shortly afterwards,  the Administrative Court
of Appeal made an interlocutory order in the proceedings,  with the
result that the complainant informed the Federal Administrative

plained of was likely to be prejudicial to a parent claiming
parental responsibility,  or to the child’s well-being. It observed
that it could not take the place of the family court,  even if this
was the most efficient manner of proceeding. Nor could it impose
a procedural timetable on the lower court,  since unforeseen cir-
cumstances might arise. The action it could take was limited to
calling on the court to expedite the proceedings as much as pos-
sible. However,  to give more substance to its order,  it set the
court deadlines for dealing with an objection to an expert,  for
giving the expert six weeks in which to produce his report or,
otherwise,  appointing a new one,  for interviewing the parents
and child and for arranging a hearing. The Naumburg Court of
Appeal delivered a similar decision on the same subject on 20
December 2004 (no. 14 WF 234/04). In other cases courts of
appeal have given decisions in place of the lower courts on
account of the delays observed and in so far as the case was ready
for decision (decisions of the Zweibrücken Court of Appeal (10
September 2002,  no. 4 W 65/02),  the Naumburg Court of
Appeal (19 July 2004,  no. 14 WF 38/04) and the Cologne
Labour Court of Appeal (9 June 2004,  no. 3 Ta 185/04)).

3. Action for damages as a remedy

(a) Case-law of the Federal Constitutional Court
73. The Government have not produced any decisions of the

Federal Constitutional Court on this subject.
In a decision of 26 February 1999 (no. 1 BvR 2142/97,  unre-

ported – see Mianowicz v. Germany,  no. 42505/98,  § 40,  18
October 2001) the Federal Constitutional Court refused to examine
a constitutional complaint on the following grounds,  inter alia:

“... The constitutional complaint is inadmissible in so far as the
complainant is asking the Federal Constitutional Court to award
him damages for the excessive length of the proceedings in issue.
If a complainant seeks compensation for pecuniary or non-pecu-
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initial observations of 14 March 2001,  amounting to eight lines,
nor his additional observations of 5 and 11 August 2001 had
allowed the Federal Constitutional Court to assess whether the
length of the proceedings in the Regional Court had been excessive.
The same was true of his second constitutional complaint.

76. The applicant asserted that his complaints had contained
sufficient grounds. The conditions applied by the Federal
Constitutional Court with regard to the statement of grounds were
excessively formal and impossible to satisfy without legal assis-
tance. However,  the applicant had not had sufficient financial
resources to instruct a lawyer. The Federal Constitutional Court
had,  moreover,  contacted the Regional Court for information on
the state of the proceedings and had therefore been perfectly
aware of the subject matter of the constitutional complaint.

77. The Court notes that there are two limbs to the
Government’s objection of failure to exhaust domestic remedies.
However,  it is unnecessary to rule on either of them if it is found
that,  as the applicant maintained,  a constitutional complaint to the
Federal Constitutional Court was in any event bound to fail as it is
not a remedy capable of affording redress for his complaint under
Article 6 § 1 of the Convention.

78. The Court observes that in its admissibility decision in the
present case the Chamber joined to the merits the objection that
domestic remedies had not been exhausted,  on the ground that
the question was closely linked to that of the existence of an
effective remedy within the meaning of Article 13 of the
Convention. It will therefore examine the Government’s objec-
tion under that Article,  having regard to the close affinity
between Article 35 § 1 and Article 13 of the Convention (see
Kud³a v. Poland [GC],  no. 30210/96,  § 152,  ECHR 2000-XI).

II. ALLEGED VIOLATION OF ARTICLE 13 

Court that his complaint alleging inaction had lost its purpose and
that his claim now related solely to the reimbursement of his legal
fees. The president of a division of the Federal Administrative
Court replied that as no official proceedings had been instituted
before it – the complaint alleging inaction being a special remedy
– it was unnecessary to rule on the question of costs. The Regional
Court granted the claimant approximately EUR 1, 400 in damages
for the legal fees incurred within the limits of the applicable rates.
The court further noted that the claimant had satisfied the condi-
tions in Article 839 § 3 of the Civil Code by having appealed to a
higher authority before bringing his action before it.

The Karlsruhe Regional Court,  however,  awarded compensa-
tion in a decision of 9 November 2001 (no. 3 O 192/01) for dam-
age sustained as a result of the length of proceedings in the
Saarland Court of Appeal after the Federal Constitutional Court
had found their length to be unlawful (decision of 20 July 2000,
no. 1 BvR 352/00 – see paragraph 66 above). It pointed out that
State liability was not precluded by the “judicial privilege”
enshrined in the first sentence of Article 839 § 2 of the Civil
Code,  since that rule did not apply in the event of inaction on the
court’s part. The decision has not become final (see the Court’s
decision in Grässer,  cited above).

THE LAW

I. THE GOVERNMENT’S PRELIMINARY OBJECTION

75. The Government objected that domestic remedies had not
been exhausted in respect of the complaint under Article 6 § 1 of
the Convention. Firstly,  the applicant had not yet applied to the
Federal Constitutional Court at the time of his application to the
Court; secondly,  he had not made a valid application to the Federal
Constitutional Court. His constitutional complaints had been inad-
missible as they had not contained sufficient grounds. Neither his
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what was at stake for the parties,  the complexity of the case and the
conduct of the parties and of any other person,  such as an expert,
who acted independently of the court. The longer the proceedings as
a whole or at one particular level of jurisdiction,  the more pressing
the obligation on the court to take steps to expedite or conclude them.

83. As to the means by which the Federal Constitutional Court
was able to influence the length of pending proceedings,  the
Government admitted that that court generally confined itself,  in
accordance with section 95(1) of the Federal Constitutional Court
Act,  to holding that there had been an infringement of the Basic
Law. However,  it not only requested the court dealing with the case
to expedite or conclude the proceedings (here they cited the decision
of 17 November 1999 referred to in paragraph 66 above) but also
gave indications as to how the proceedings could be expedited,  as
was evidenced by its decision of 20 July 2000 (ibid.). By virtue of
section 31(1) of the Federal Constitutional Court Act,  its decisions
were binding on all domestic courts and authorities and did not con-
cern only the courts that had dealt with the proceedings to which the
constitutional complaint related and the parties to them. The Federal
Constitutional Court could also proceed in this manner even where
it declared the constitutional complaint inadmissible (they cited the
decision of 27 July 2004 referred to in paragraph 67 above).

84. Furthermore,  the mere fact that notice of a constitutional
complaint satisfying the admissibility criteria was given to the
Federal Government or the government of the Land in which the
court in question was situated had the effect of speeding up the
proceedings. Similarly,  there were cases in which complainants
had declared that their constitutional complaint had lost its pur-
pose as a result of a procedural step taken in the meantime by the
court concerned,  the costs of bringing the complaint being borne
by the State (they cited the decision of 26 May 2000 referred to
in paragraph 69 above). Furthermore,  the fact that the Federal
Constitutional Court’s decisions were often published and dis-
cussed in the legal press exerted additional pressure on the courts

OF THE CONVENTION

79. The applicant complained of the lack of any remedies in
the German legal system enabling him to complain of the length
of the proceedings in the Hanover Regional Court. He alleged a
violation of Article 13 of the Convention,  which provides:

“Everyone whose rights and freedoms as set forth in [the]
Convention are violated shall have an effective remedy before a
national authority notwithstanding that the violation has been
committed by persons acting in an official capacity.”

A. The parties’ submissions
1. The Government
80. The Government asserted that the applicant had had four

remedies available in respect of the length of the proceedings in
the Regional Court: a constitutional complaint,  an appeal to a
higher authority,  a special complaint alleging inaction and an
action for damages.

(a) Constitutional complaint
81. The Government observed that the Court had held that a

constitutional complaint to the Federal Constitutional Court was
a remedy that had to be used for the purposes of Article 35 § 1 of
the Convention where a complaint concerned a court’s inaction or
the length of civil proceedings (they cited Thieme v. Germany
(dec.),  no. 38365/97,  15 November 2001,  and Teuschler v.
Germany (dec.),  no. 7636/99,  4 October 2001).

82. They pointed out that according to the settled case-law of the
Federal Constitutional Court,  Article 2 § 1 of the Basic Law taken
together with Article 20 § 3 guaranteed the right to have legal dis-
putes settled within a reasonable time. In view of the variety of types
of proceedings,  there were no absolute criteria for determining the
point at which the length of proceedings became excessive.
Consideration had to be given to all the circumstances of the case,
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he or she withdraw. In some cases the court of appeal had taken
over the examination of the case itself and had given a ruling in
place of the lower court responsible for the slow pace of the pro-
ceedings. The Government conceded that to date the Federal Court
of Justice had left open the question whether a complaint alleging
inaction should be recognised and that no decisions had been given
on the subject by the Celle Court of Appeal,  which would have had
jurisdiction had the applicant lodged such a complaint on account
of the length of the proceedings in the Regional Court.

(d) Action for damages
89. The Government argued that it was possible to obtain dam-

ages for the excessive length of proceedings by means of an action to
establish the State’s liability. Where delays amounted to a breach of
a judge’s official duties,  there could be an entitlement to compensa-
tion for the damage sustained. This was so where the judge wrong-
fully refused to conduct proceedings or delayed them,  particularly in
the event of a total lack of activity. On account of the principle of
judicial independence,  the entitlement generally applied only in
cases of flagrant abuse (krasse Missbrauchsfälle). Compensation
could be awarded for non-pecuniary damage where,  for example,  a
person’s physical well-being or health had been harmed. It was for
the civil courts to rule on the award of compensation,  there being no
need for a prior finding by the Federal Constitutional Court that the
length of the proceedings was unconstitutional. The Government
cited a recent decision delivered by the Munich Regional Court on 12
January 2005 (see paragraph 74 above) in which the claimant had
been refunded the legal costs necessarily incurred in lodging a com-
plaint about the excessive length of proceedings before an adminis-
trative court of appeal. They further noted that the proceedings
brought by the applicant in the Hanover Regional Court in 2002 had
not concerned the State’s liability for the excessive length of the pro-
ceedings but solely an application for legal aid.

(e) Creation of a new remedy

concerned.
85. Lastly,  contrary to what the applicant maintained,  the

Federal Constitutional Court had urged the legislature to create a
statutory remedy only in respect of a violation of the right to be
heard by a court,  without addressing the question whether it was
also necessary to introduce a remedy in respect of the excessive
length of proceedings.

86. At the hearing the Government requested the Court,  in the
event of its finding that a constitutional complaint was not an
effective remedy within the meaning of Article 13,  to hold that it
was nevertheless a remedy that had to be used for the purposes of
the exhaustion requirement in Article 35 § 1. Otherwise,  the
Court would be leaving the way open for litigants to complain to
it directly about the length of domestic proceedings without first
having to go through the Federal Constitutional Court,  which
performed a filter function in that regard. That neither could nor
should be the aim of Article 13 and such a finding would lead to
an increase in the number of cases before the Court.

(b) Appeal to a higher authority
87. The Government observed that under section 26(2) of the

German Judges Act (Deutsches Richtergesetz) it was possible to
expedite pending proceedings by means of an appeal to a higher
authority.

(c) Special complaint alleging inaction
88. The Government submitted that while it was true that a spe-

cial complaint alleging inaction had no statutory basis in German
law,  it was nevertheless recognised by a large number of courts of
appeal. It was for the complainant to show that a court had been
responsible for an unjustifiable delay in the proceedings amounting
to a denial of justice. In such cases the court of appeal could order
the resumption of the proceedings. Refusal by the judge in question
to comply with the order could constitute grounds for a request that
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matter of speculation,  and could not in any event be seriously taken
into consideration in examining the effectiveness of a constitutional
complaint. Such published decisions,  moreover,  had had no impact
on the conduct of the proceedings in the Regional Court in his case.
For a remedy to be considered effective,  it had to be capable of
improving the position of the person concerned,  for example by set-
ting deadlines,  as was possible under section 91 of the Austrian
Courts Act (Gerichtsorganisationsgesetz). Such a system made it
easier for litigants to prove,  where the deadline was not met,  that
the court had delayed the proceedings and to obtain compensation.

94. As regards an appeal to a higher authority,  the applicant
submitted that that remedy did not satisfy the criteria of effec-
tiveness for the purposes of Article 13 of the Convention.

95. As regards the remedy of a special complaint alleging inac-
tion,  the applicant observed that it had no statutory basis in domes-
tic law and had been recognised only by certain courts of appeal,  the
Celle Court of Appeal not being among them. It accordingly could
not be regarded as effective within the meaning of Article 13 of the
Convention. Even supposing that such a remedy was capable of
affording redress for the excessive length of proceedings,  it should
at the very least be available in a consistent manner at national level.
However,  the Federal Court of Justice,  the supreme judicial body
responsible for ensuring consistency of case-law at federal level,
had accepted it only in the event of a flagrant denial of justice. The
applicant inferred from this that such a remedy did not have any
prospect of succeeding unless there had been a total lack of activity
on the part of the court in question. In his case,  however,  the
Regional Court had taken a whole succession of procedural deci-
sions,  which were precisely what had caused the delays. The prin-
ciple of judicial independence likewise generally constituted an
obstacle to the intervention of a higher court in pending proceed-
ings. Furthermore,  the three decisions cited by the Government in
which courts of appeal had taken over the examination of the case
because of the excessive length of the proceedings in the lower court

90. While asserting that existing remedies satisfied the
requirements of Article 13 of the Convention,  the Government
informed the Court of a bill to introduce a remedy in the form of
a complaint alleging inaction,  along the lines of the Austrian
model. This remedy would make it possible to lodge a complaint
about the unjustified length of proceedings with the court con-
cerned. If the court did not take the necessary steps to expedite the
proceedings,  the appellate court would be able to set it an appro-
priate deadline for taking such steps.

91. At the hearing the Government conceded that the current
position in the German legal system was not satisfactory. At present,
complaints about the excessive length of civil proceedings could not
be lodged with the appellate courts,  which were closer to the pro-
ceedings both geographically and in terms of their subject matter,
but had to be raised before the Federal Constitutional Court,  whose
primary task was to rule on important issues of constitutional law.
The Government insisted,  however,  that they did not consider that
state of affairs to constitute a human-rights violation.

2. The applicant
92. The applicant asserted that none of the remedies advocat-

ed by the Government would in practice have made it possible to
expedite the proceedings in the Regional Court.

93. With regard to the remedy of a constitutional complaint,  the
applicant submitted that the Federal Constitutional Court did not
have the means to ensure that pending civil proceedings were effec-
tively expedited. It was limited to declaring their length unconstitu-
tional,  a finding that,  in view of the principle of judicial indepen-
dence,  had no effect on the court concerned. The binding nature of
decisions of the Federal Constitutional Court related only to the
application and interpretation of the law and not to the manner in
which proceedings should be conducted. The pressure allegedly
exerted by publication of a decision finding a breach of the right to
a hearing within a reasonable time was insufficient and purely a
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national level of a remedy to enforce the substance of the
Convention rights and freedoms in whatever form they may happen
to be secured in the domestic legal order. The effect of Article 13 is
thus to require the provision of a domestic remedy to deal with the
substance of an “arguable complaint” under the Convention and to
grant appropriate relief. The effectiveness of a remedy within the
meaning of Article 13 does not depend on the certainty of a
favourable outcome for the applicant. Also,  even if a single reme-
dy does not by itself entirely satisfy the requirements of Article 13,
the aggregate of remedies provided for under domestic law may do
so. It is therefore necessary to determine in each case whether the
means available to litigants in domestic law are “effective” in the
sense either of preventing the alleged violation or its continuation,
or of providing adequate redress for any violation that has already
occurred (see Kud³a, cited above,  §§ 157-58).

99. Remedies available to a litigant at domestic level for rais-
ing a complaint about the length of proceedings are “effective”
within the meaning of Article 13 of the Convention if they prevent
the alleged violation or its continuation,  or provide adequate
redress for any violation that has already occurred. A remedy is
therefore effective if it can be used either to expedite a decision by
the courts dealing with the case,  or to provide the litigant with
adequate redress for delays that have already occurred (see Mifsud
v. France (dec.) [GC],  no. 57220/00,  § 17,  ECHR 2002 VIII).

100. However,  as the Court has recently emphasised,  the best
solution in absolute terms is indisputably,  as in many spheres,
prevention. Where the judicial system is deficient with regard to
the reasonable-time requirement in Article 6 § 1 of the
Convention,  a remedy designed to expedite the proceedings in
order to prevent them from becoming excessively lengthy is the
most effective solution. Such a remedy offers an undeniable
advantage over a remedy affording only compensation since it
also prevents a finding of successive violations in respect of the
same set of proceedings and does not merely repair the breach a
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were recent and two of them had concerned family law,  a field in
which particular diligence and promptness were called for.

96. As regards the remedy of an action for damages,  the appli-
cant pointed out that he had applied to the Hanover Regional Court
for legal aid with a view to suing the Land of Lower Saxony on
account of the delays that had occurred. In view of his insufficient
financial resources and the requirement for him to be represented
by counsel,  he had not been able to bring an action directly against
the State but had first had to apply for legal aid. His application
had been refused at first instance and subsequently by the Celle
Court of Appeal on the grounds that there had been no unjustified
delays in the proceedings and that he had not provided sufficient
details of the damage he had allegedly sustained. The applicant
submitted in conclusion that this remedy was ineffective because
the courts concerned had taken fourteen months to rule on the mat-
ter. Furthermore,  it would at best have resulted in a finding that
the State was liable,  without expediting the proceedings. In any
event,  the civil courts could not award any compensation for non-
pecuniary damage but only for pecuniary damage.

B. The Court’s assessment
1. General principles
97. Under Article 1 of the Convention,  which provides that

“[t]he High Contracting Parties shall secure to everyone within
their jurisdiction the rights and freedoms defined in Section I of
[the] Convention”,  the primary responsibility for implementing
and enforcing the rights and freedoms guaranteed by the
Convention is laid on the national authorities. The machinery of
complaint to the Court is thus subsidiary to national systems safe-
guarding human rights. This subsidiary character is articulated in
Article 13 and Article 35 § 1 of the Convention (see Scordino v.
Italy (no. 1) [GC],  no. 36813/97,  § 140,  ECHR 2006-...,  and
Cocchiarella v. Italy [GC],  no. 64886/01,  § 38,  ECHR 2006-...).

98. Article 13 of the Convention guarantees the availability at
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tutions have previously taken the view that a constitutional com-
plaint to the Federal Constitutional Court was an effective reme-
dy in respect of complaints concerning the length of proceedings
(see the Commission’s decisions in X v. Germany,  cited above;
W. v. Germany,  no. 10785/84,  18 July 1986,  DR 48,  p. 102;
and Reisz,  cited above; and also the Court’s decisions in
Teuschler and Thieme,  both cited above).

104. However,  in the light of the continuing accumulation of
applications in which the only or the principal allegation was that
of a failure to ensure a hearing within a reasonable time,  in
breach of Article 6 § 1,  the Court adopted a different approach
in the Kud³a case (cited above,  §§ 148-49),  in which it drew
attention to the important danger that existed for the rule of law
within national legal orders when excessive delays in the admin-
istration of justice occurred in respect of which litigants had no
domestic remedy,  and observed that it was henceforth necessary,
notwithstanding a finding of a violation of Article 6 § 1 for fail-
ure to comply with the reasonable-time requirement,  to carry out
a separate examination of any such complaints under Article 13.

The Court has subsequently undertaken a closer examination
of the effectiveness,  within the meaning of Article 13 of the
Convention,  of remedies in a number of Contracting States in
respect of the length of proceedings (see,  among other authori-
ties,  Belinger v. Slovenia (dec.),  no. 42320/98,  2 October 2001;
Andrášik and Others v. Slovakia (dec.),  nos. 57984/00,
60226/00,  60237/00,  60242/00,  60679/00,  60680/00 and
68563/01,  ECHR 2002 IX; Slavièek v. Croatia (dec.),  no.
20862/02,  ECHR 2002-VII; Fernández-Molina González and
Others v. Spain (dec.),  no. 64359/01,  ECHR 2002 IX; Doran,
cited above; Hartman v. the Czech Republic,  no. 53341/99,
ECHR 2003 VIII; Paulino Tomás,  cited above; Kormacheva v.
Russia,  no. 53084/99,  29 January 2004; Bako v. Slovakia (dec.),
no. 60227/00,  15 March 2005; Charzyñski v. Poland (dec.),  no.
15212/03,  ECHR 2005-V; and Lukenda v. Slovenia,  no.
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posteriori,  as does a compensatory remedy. Some States have
understood the situation perfectly by choosing to combine two
types of remedy,  one designed to expedite the proceedings and
the other to afford compensation (see Scordino, cited above,  §§
183 and 186,  and Cocchiarella,  cited above,  §§ 74 and 77).

101. Where a domestic legal system has made provision for
bringing an action against the State,  the Court has pointed out
that such an action must remain an effective,  sufficient and acces-
sible remedy in respect of the excessive length of judicial pro-
ceedings and that its sufficiency may be affected by excessive
delays and depend on the level of compensation (see Paulino
Tomás v. Portugal (dec.),  no. 58698/00,  ECHR 2003 VIII,  and
Doran v. Ireland, no. 50389/99,  § 57,  ECHR 2003 X).

2. Application of these principles in the instant case
102. The Court considers,  without anticipating the examina-

tion of whether the reasonable-time requirement in Article 6 § 1 of
the Convention was complied with,  that the applicant’s complaint
concerning the length of the proceedings in the Regional Court is
on its face “arguable”,  seeing that the proceedings in issue have
lasted more than sixteen years (see, mutatis mutandis,  Öneryýldýz
v. Turkey [GC],  no. 48939/99,  § 151,  ECHR 2004 XI). This
complaint has,  moreover,  been declared admissible by the
Chamber.

(a) Constitutional complaint
103. The Court observes that,  having regard to the Federal

Constitutional Court’s case-law acknowledging the existence of a
constitutional right to expeditious proceedings (see the
Commission’s decisions in X v. Germany,  no. 8499/79,  7
October 1980,  Decisions and Reports (DR) 21,  p. 176,  and Reisz
v. Germany,  no. 32013/96,  20 October 1997,  DR 91-A,  p. 53,
which refer to König v. Germany,  judgment of 28 June 1978,
Series A no. 27,  pp. 21-22,  §§ 61 and 64),  the Convention insti-
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would take place or its observation that some cases called for pri-
ority treatment on account of what was at stake for the parties (see
paragraph 67 above). In certain cases,  in which the constitutional
complaint concerned the refusal of an appellate court to allow a
complaint alleging inaction on account of the length of proceed-
ings in the court below,  the Federal Constitutional Court has set
aside the refusal and remitted the case to the appellate court.

106. Accordingly,  the only means available for the Federal
Constitutional Court to ensure that pending proceedings are expe-
dited is to declare that their length is in breach of the Basic Law and
to call upon the court concerned to take the steps necessary for their
progress or conclusion. In this connection,  it is worth noting that
the Federal Constitutional Court itself acknowledges the limited
scope of its powers in declaring the length of proceedings to be
unconstitutional (see paragraph 66 above). While accepting that the
proceedings may well be conducted more quickly where the court
in question complies immediately with the Federal Constitutional
Court’s order,  the Court notes that the Government have not pro-
vided any indication of the potential or actual impact of the Federal
Constitutional Court’s decisions on the processing of cases in
which there have been delays. It observes that in a case against
Germany currently pending before it,  in which such an order had
been given by the Federal Constitutional Court,  the proceedings
complained of ended sixteen months later in the court in question
and two years and nine months later in the Court of Appeal (see
Grässer, cited above). In another case dealt with by the Court,  in
which the Federal Constitutional Court had ordered the proceed-
ings to be expedited while not finding their length to be unconsti-
tutional,  the lower court took a further period of more than ten
months to complete its examination,  and the proceedings as a
whole ended two and a half years after the Federal Constitutional
Court’s order (see Herbolzheimer,  cited above,  §§ 31-38). In that
case,  concerning proceedings that had lasted nine years and eight
months,  the Court,  moreover,  found a violation of Article 6 § 1
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23032/02,  ECHR 2005 X).
105. The Court observes that the right to expeditious proceed-

ings is guaranteed by the German Basic Law and that a violation
of this right may be alleged before the Federal Constitutional
Court. Where that court finds that proceedings have taken an
excessive time,  it declares their length unconstitutional and
requests the court concerned to expedite or conclude them. Like
the Czech Constitutional Court (see Hartman, cited above,  §§ 67-
68) but unlike other constitutional and supreme courts in Europe
(see,  for example,  Andrášik and Others,  Slavièek and Fernández
Molina González and Others, all cited above,  and Kunz v.
Switzerland (dec.),  no. 623/02,  21 June 2005),  the German
Federal Constitutional Court is not empowered to set deadlines for
the lower court or to order other measures to speed up the pro-
ceedings in issue; nor is it able to award compensation. In the
Government’s submission,  a finding of unconstitutionality,  on
account of its erga omnes effect and the publicity enjoyed by the
Federal Constitutional Court’s decisions,  is sufficient to ensure
that the proceedings are effectively expedited,  especially as the
Federal Constitutional Court may,  where appropriate,  give
detailed indications as to how the proceedings could be expedited,
as evidenced by its decision of 20 July 2000 (see paragraph 66
above). The Court notes that that decision,  in which the Federal
Constitutional Court did indeed give fairly detailed indications of
the means whereby the Court of Appeal could speed up the pro-
ceedings,  remains exceptional and cannot therefore be said to be
representative. Furthermore,  as regards the effect in concreto of
the Federal Constitutional Court’s decisions,  the decision in ques-
tion referred to that court’s settled case-law to the effect that it was
not its task to order the courts to take specific measures to expe-
dite proceedings,  that being a matter for assessment by the court
dealing with the case. In other cases the Federal Constitutional
Court has given somewhat vague indications,  such as its statement
that it was assuming that the hearing scheduled by the lower court
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ple,  the admissibility criteria for it are variable and depend on the
circumstances of the particular case. The Federal Court of Justice
has yet to give a ruling on the admissibility of such a remedy. As
regards the consequences where such a complaint has been declared
admissible,  the Court notes that the Government have merely stat-
ed,  citing four cases in support of their position,  that the appellate
court may order the continuation of the proceedings before the
lower court,  without giving any further details about the content of
such orders or their effect on the proceedings in issue. As regards the
fact that certain courts of appeal have chosen to give detailed indi-
cations of ways of speeding up the proceedings or have themselves
given a decision in place of the lower court (see paragraph 72
above),  the Court observes that only four such courts have delivered
decisions to that effect,  none of them before the application in the
present case was lodged in November 1999,  whereas the effective-
ness of a particular remedy is normally assessed with reference to
the date of the application (see,  for example,  Baumann v. France,
no. 33592/96,  § 47,  22 May 2001; Nogolica v. Croatia (dec.),  no.
77784/01,  ECHR 2002-VIII; and Marien v. Belgium (dec.),  no.
46046/99,  24 June 2004). Moreover,  the somewhat general nature
of the findings reached by the full Federal Constitutional Court (see
paragraph 70 above) tends to suggest,  although the decision in
question solely concerned the right to be heard by a court,  that an
unwritten remedy with variable admissibility criteria is likely to be
problematic in terms of constitutional law.

111. In their observations the parties agreed that the Celle
Court of Appeal,  which would have had jurisdiction had the appli-
cant brought a complaint alleging inaction on account of the length
of the proceedings in the Regional Court,  has yet to give a ruling
on the admissibility of such a complaint. Having regard to the
uncertainty about the admissibility criteria for a special complaint
alleging inaction and to the practical effect of such a complaint on
the proceedings in the instant case,  the Court considers that no
particular relevance should be attached to the fact that the Celle
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of the Convention,  whereas the Federal Constitutional Court had
declared the constitutional complaint inadmissible,  finding that the
length of the proceedings (almost nine years by that stage) had not
yet reached an intolerable level (see paragraph 67 above).

107. Lastly,  as regards the public pressure referred to by the
Government,  the Court is not persuaded that this is a factor like-
ly to expedite proceedings in an individual case.

108. Having regard to the above considerations,  the Court
finds that the Government have not shown that a constitutional
complaint is capable of affording redress for the excessive length
of pending civil proceedings. Accordingly,  even assuming that
the constitutional complaints lodged by the applicant,  who was
not represented by counsel before the Federal Constitutional
Court,  did not satisfy the admissibility criteria,  he was not
required to raise before that court his complaint about the length
of the proceedings in his case.

(b) Appeal to a higher authority
109. The Court notes that the Government have not advanced

any relevant reasons to warrant the conclusion that an appeal to a
higher authority,  as provided for in section 26(2) of the German
Judges Act,  would have been capable of expediting the proceedings
in the Regional Court. It observes,  moreover,  that it has found on a
number of occasions that such appeals are not an effective remedy
within the meaning of Article 13 in that they do not generally give
litigants a personal right to compel the State to exercise its supervi-
sory powers (see Kuchaø and Štis v. the Czech Republic (dec.),  no.
37527/97,  23 May 2000; Horvat v. Croatia, no. 1585/99,  § 47,
ECHR 2001-VIII; and Lukenda,  cited above,  §§ 61-63).

(c) Special complaint alleging inaction
110. The Court notes that the special remedy of a complaint

alleging inaction has no statutory basis in domestic law. Although a
considerable number of courts of appeal have accepted it in princi-
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example of this shortcoming,  since the applicant in that case
obtained only partial reimbursement of the legal costs he had nec-
essarily incurred in lodging the complaint alleging inaction.

114. Accordingly,  an action for damages was not a remedy
capable of affording the applicant adequate redress for the length
of the proceedings.

(e) Conclusion
115. In conclusion,  none of the four remedies advocated by

the Government can be considered effective within the meaning
of Article 13 of the Convention. As regards the effectiveness of
these remedies in the aggregate,  the Court notes that the
Government have neither alleged nor shown that a combination
of two or more of them would satisfy the requirements of Article
13. It is therefore unnecessary to rule on this question.

116. Accordingly,  the applicant did not have an effective
remedy within the meaning of Article 13 of the Convention which
could have expedited the proceedings in the Regional Court or
provided adequate redress for delays that had already occurred.
There has therefore been a violation of this Article and the
Government’s objection of failure to exhaust domestic remedies
must be dismissed.

117. As regards the possible introduction in the German legal
system of a new remedy in respect of inaction,  the Court refers
to its findings in relation to Article 46 of the Convention (see
paragraph 138 below).

II. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE
CONVENTION

118. The applicant complained of the length of the proceed-
ings in the Hanover Regional Court. He relied on Article 6 § 1,
the relevant part of which provides:

“In the determination of his civil rights and obligations ...,

Court of Appeal has not ruled out this remedy in principle (see
paragraph 71 above). It further notes that the Federal
Constitutional Court did not declare the applicant’s constitutional
complaints inadmissible for failure to exhaust domestic remedies
within the meaning of the first sentence of section 90 (2) of the
Federal Constitutional Court Act (see paragraph 62 above).

112. Accordingly,  a special complaint alleging inaction can-
not be regarded as an effective remedy in the instant case.

(d) Action for damages
113. Lastly,  as regards the remedy of an action for damages,

the Court notes that the Government have cited only one judg-
ment,  delivered recently by the Munich Regional Court,  which
held that the inaction observed in proceedings in the administra-
tive courts amounted to a breach of judicial duties. However,  a
single final judicial decision – given,  moreover,  at first instance
– is not sufficient to satisfy the Court that there was an effective
remedy available in theory and in practice (see Rezette v.
Luxembourg,  no. 73983/01,  § 27,  13 July 2004; Marien, cited
above; and Gama da Costa v. Portugal, no. 12659/87,
Commission decision of 5 March 1990,  DR 65,  p. 136).
Furthermore,  the applicant’s application to the civil courts for
legal aid in order to bring an action for damages was refused on
the ground, inter alia,  that there had not been any unjustified
delays in the proceedings. In any event,  even if the relevant courts
were to conclude that there had been a breach of judicial duties on
account of delays rendering proceedings excessively long,  they
would not be able to make any award in respect of non-pecuniary
damage,  whereas,  as the Court has previously observed,  in cases
concerning the length of civil proceedings the applicants above all
sustain damage under that head (see Hartman,  cited above,  § 68,
and Lukenda, cited above,  § 59; see also Scordino, cited above,
§ 204,  and Cocchiarella, cited above,  § 95). The decision of the
Munich Regional Court (cited in paragraph 74 above) is a telling
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had not instituted proceedings in the Regional Court until seven
years after the accident,  a fact that had complicated the domestic
courts’ task. In conclusion,  the applicant had contributed so much
to the length of the proceedings that he could not validly com-
plain about it to the Court.

123. The Government admitted that the Regional Court could
perhaps have conducted the proceedings more quickly if it had
paid less regard to the applicant’s objections to the choice of
experts appointed. They emphasised,  however,  that it had been
necessary to take great care in selecting the experts in order to
ensure that they had the necessary medical expertise to obtain
conclusive findings as to the extent to which the 1982 accident
had been the cause of the applicant’s fragile state of health. The
Government stated that it had taken three years in total to produce
the expert reports. They added that,  having been informed that
out-of-court negotiations between the parties were in progress,
the Regional Court had had valid reasons for awaiting their out-
come before resuming the proceedings.

124. As to what was at stake in the case,  the Government
observed that it had not called for special treatment. Following his
accident in 1982,  the applicant had successfully completed a
training course in information technology and had worked for
several years. It was only as a result of his accidents in 1990,
1991 and 1993 that he had had to stop working and was now in
receipt of an occupational-disability pension.

2. The applicant
125. The applicant disputed the Government’s submissions,

contending that the case had not been particularly complex,  espe-
cially as the Regional Court had already delivered a partial deci-
sion in 1991. He gave a detailed breakdown of periods of inaction
totalling 34 months in the proceedings. In particular,  the
Regional Court had taken a long time to appoint an expert who
ultimately had not had the necessary expertise in the fields of

everyone is entitled to a ... hearing within a reasonable time by [a]
... tribunal ...”

119. The Court notes that the proceedings in issue began on
18 September 1989,  when the applicant applied to the Regional
Court,  and are still pending. They have therefore lasted more than
sixteen years and seven months to date.

A. The parties’ submissions
1. The Government
120.The Government conceded that the length of the proceed-

ings in issue was considerable but argued that this was due to the
complexity of the case and,  above all,  to the applicant’s conduct.

121. The complexity of the case stemmed,  in their submis-
sion,  from the need to carry out a number of expert medical
assessments. The fact that the applicant had fallen a further time
on his hand or left arm on 4 January 1993 had made it even more
difficult to assess the precise after-effects of his accident in 1982.

122. The main reason for the delays observed had been the
applicant’s conduct. He had repeatedly filed lengthy submissions,
had twice revised his initial claim,  had asked on seventeen occa-
sions for additional time to submit his observations,  had twice
requested a stay of the proceedings with a view to negotiating a
friendly settlement,  had several times objected to the judges and
experts involved in his case and had requested several expert
assessments. The Government asserted that although representa-
tion by counsel was compulsory,  the Regional Court had been
obliged to take into account the observations submitted by the
applicant personally because,  for example,  an application for a
judge to withdraw could be lodged without the intervention of a
lawyer. They pointed out that German civil procedure was gov-
erned by the principle that the procedural initiative lay with the
parties. Delays amounting to a total of fifteen months during the
first phase of the proceedings and four years and ten months dur-
ing the second were attributable to the applicant. Furthermore,  he
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1984,  Series A no. 81,  p. 14,  § 32; Capuano v. Italy, judgment
of 25 June 1987,  Series A no. 119,  p. 11,  § 25; Unión
Alimentaria Sanders S.A. v. Spain, judgment of 7 July 1989,
Series A no. 157,  p. 157,  § 35; Duclos v. France, judgment of
17 December 1996,  Reports of Judgments and Decisions 1996-
VI,  p. 2180,  § 55; Pafitis and Others v. Greece, judgment of 26
February 1998,  Reports 1998-I,  p. 458,  § 93; H.T. v. Germany,
no. 38073/97,  § 35,  11 October 2001; Berlin v. Luxembourg, no.
44978/98,  § 58,  15 July 2003; and McMullen v. Ireland, no.
42297/98,  § 38,  29 July 2004). The same applies where the
cooperation of an expert is necessary during the proceedings (see
Scopelliti v. Italy, judgment of 23 November 1993,  Series A no.
278,  p. 9,  §§ 23 and 25; Martins Moreira v. Portugal, judgment
of 26 October 1988,  Series A no. 143,  p. 21,  § 60; and
Herbolzheimer,  cited above,  §§ 45 and 48).

It lastly reiterates that Article 6 § 1 imposes on the Contracting
States the duty to organise their legal systems in such a way that
their courts can meet each of the requirements of that provision,
including the obligation to hear cases within a reasonable time
(see Scordino, cited above,  § 183; Cocchiarella, cited above,  §
74; Duclos,  cited above,  p. 2181,  § 55; Muti v. Italy, judgment
of 23 March 1994,  Series A no. 281-C,  p. 57,  § 15; Caillot v.
France,  no. 36932/97,  § 27,  4 June 1999; Herbolzheimer, cited
above,  § 48; and Doran,  cited above,  § 47).

130. The Court considers that the case was not of a particu-
larly complex nature. It can,  however,  accept that its complexi-
ty increased from a procedural standpoint when it became neces-
sary,  after the applicant had fallen on his arm a further time in
January 1993,  to seek the opinion of several medical experts as
to whether and to what extent the 1982 accident had caused him
physical and mental damage.

131. With regard to the applicant’s conduct,  the Court notes that
he repeatedly asked for extensions of the time he had been given and
on four occasions applied for one or more of the Regional Court

127

hand surgery and the causes of pain.
126. The applicant pointed out that the Regional Court had

remained in charge of the conduct of the proceedings and had not
been obliged to take into account the numerous observations and
requests he had submitted personally since,  as the court had
informed him at the start of the proceedings,  representation by
counsel was compulsory before it. The applicant pointed out that the
reason why he had contacted the Regional Court so frequently was
that he had been frustrated at the length of the proceedings. He fur-
ther noted that the Regional Court had given judgment a few days
prior to the hearing in his case before the Court,  a fact that showed
that it had been quite capable of concluding the proceedings.

127. As to what was at stake in the case,  at the hearing before
the Court the applicant emphasised that the outcome of the pro-
ceedings was very important for him and his future. In its partial
decision of 1991 the Regional Court had held that he was entitled
to an award for 80% of the damage he had sustained. He had
therefore been entitled to expect a substantial amount of compen-
sation,  serving as a financial basis for his future plans.

B. The Court’s assessment
128. The Court reiterates that the reasonableness of the length

of proceedings must be assessed in the light of the circumstances
of the case and with reference to the following criteria: the com-
plexity of the case,  the conduct of the applicant and of the rele-
vant authorities and what was at stake for the applicant in the dis-
pute (see Frydlender v. France [GC],  no. 30979/96,  § 43,
ECHR 2000-VII).

129. It further refers to its settled case-law to the effect that
even in legal systems applying the principle that the procedural
initiative lies with the parties (Parteimaxime), as the German
Code of Civil Procedure does,  the parties’ attitude does not dis-
pense the courts from ensuring the expeditious trial required by
Article 6 § 1 (see Guincho v. Portugal, judgment of 10 July
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them did not concern objections to judges.
133. As to what was at stake for the parties in the dispute,  the

Court observes that the proceedings concerned a claim for damages
and for a pension in respect of the damage resulting from the acci-
dent and that they accordingly did not belong to a category that by
its nature calls for special expedition (such as custody of children
(see Niederböster v. Germany,  no. 39547/98,  § 33,  ECHR 2003
IV),  civil status and capacity (see Mikuliæ v. Croatia, no.
53176/99,  § 44,  ECHR 2002-I) or labour disputes (see Frydlender,
cited above,  § 45)). It further notes that the cyclist’s and Hanover
City Council’s insurance companies have paid the applicant various
amounts in respect of non-pecuniary and pecuniary damage.
Nevertheless,  it cannot ignore the fact that the court action brought
by the applicant in September 1989 has,  after more than sixteen
and a half years,  still not given rise to a final judicial decision.

134. The Court accordingly concludes that,  notwithstanding
the applicant’s conduct and all the circumstances relied on by the
Government,  the length of the proceedings has exceeded a rea-
sonable time for the purposes of Article 6 § 1 of the Convention.
There has therefore been a violation of that provision.

IV. ARTICLES 46 AND 41 OF THE CONVENTION

A. Article 46 of the Convention
135. Article 46 of the Convention provides:
“1. The High Contracting Parties undertake to abide by the

final judgment of the Court in any case to which they are parties.
2. The final judgment of the Court shall be transmitted to the

Committee of Ministers,  which shall supervise its execution.”
136. The Court’s above findings suggest that the remedies

available in the German legal system do not afford litigants an
effective means of complaining of the length of pending civil pro-
ceedings and therefore do not comply with the Convention.

137. The Court reiterates that,  in accordance with Article 46
129

judges dealing with his case to withdraw. He also requested addi-
tional expert opinions on several occasions and objected to three
experts,  going so far as to seek the institution of disciplinary pro-
ceedings against at least one of them. Furthermore,  although he was
represented by counsel,  he frequently contacted the Regional Court
personally,  either in writing or by telephone. In addition,  he ulti-
mately withdrew his consent,  which he had given orally at the hear-
ing of 9 July 2001 in the Regional Court,  for the evidence before
the Social Court of Appeal to be added to the case file. To that
extent,  therefore,  the applicant contributed to the delays observed.
He cannot,  on the other hand,  be criticised for taking advantage of
certain remedies available to him under German law,  although the
national authorities cannot be held responsible for the resulting
increase in the length of the proceedings.

132. With regard to the conduct of the Regional Court,  the
Court accepts that a certain amount of time was necessary for the
production of expert reports. It considers,  however,  that,  even
taking into account the fact that the Regional Court had to choose
the necessary experts carefully in order to obtain conclusive find-
ings,  the overall time it took to do so exceeded a reasonable
length. Furthermore,  on several occasions during the proceedings
the parties exchanged observations without any particular steps
being taken by the Regional Court. It should also be noted that
although representation by counsel was compulsory,  the appli-
cant was able to submit a large number of requests personally. In
the Government’s submission,  the Regional Court was required
to take them into consideration because,  for example,  an appli-
cation for a judge to withdraw can be lodged without the inter-
vention of a lawyer. However,  the delays caused by the four
applications to that effect cannot in themselves account for the
length of the proceedings. The Court considers that the
Government have not adequately shown that the Regional Court
did not have sufficient means available to prevent the applicant
from filing so many personal observations,  seeing that most of
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140. Under Article 41 of the Convention, 
“If the Court finds that there has been a violation of the

Convention or the Protocols thereto,  and if the internal law of the
High Contracting Party concerned allows only partial reparation
to be made,  the Court shall,  if necessary,  afford just satisfaction
to the injured party.”

1. Damage
141. The applicant claimed EUR 826, 328,  plus 7% interest,

for loss of earnings. Referring to his training in information tech-
nology,  he submitted that he would have been able to earn EUR
35, 000 per annum as a systems analyst. He further claimed EUR
17, 500, 000,  plus 7% interest,  for loss of profit (lucrum ces-
sans) in relation to marketing schemes for a number of products
aimed at the Turkish market which he stated that he had been
unable to carry out in the absence of a judgment by the Regional
Court. The award by the Regional Court of the compensation
sought would have allowed him to fund those projects. The
applicant claimed a further sum of EUR 170, 000 in respect of
the interest payable,  in his submission,  on the amount to which
he was entitled in order to avoid depreciation over time. Lastly,
in respect of non-pecuniary damage,  the applicant sought EUR
300, 000 on account of his accident in 1982 and EUR 100, 000
for the excessive length of the proceedings in the Regional
Court,  which he claimed had caused him permanent stress and
severe depression. He had lost all confidence in the German
authorities,  which were persecuting him on account of the com-
pensation claims he had brought in the domestic courts and had
instituted criminal proceedings against him.

142. The Government contended that if the Court were to find
a violation of the Convention,  that would in itself constitute suf-
ficient just satisfaction.

They argued that the applicant’s claims were excessive and
contrary to the purpose of Article 41. In their submission,  there
was no causal link between the alleged violations of Article 6 § 1
and Article 13 of the Convention and any of the pecuniary dam-

131

of the Convention,  a finding of a violation imposes on the
respondent State a legal obligation not just to pay those concerned
the sums awarded by way of just satisfaction under Article 41,
but also to select,  subject to supervision by the Committee of
Ministers,  the general and/or,  if appropriate,  individual mea-
sures to be adopted in their domestic legal order to put an end to
the violation found by the Court and to redress so far as possible
the effects (see Broniowski v. Poland [GC],  no. 31443/96,  § 192,
ECHR 2004-V).

138. The Court has taken due note of the bill,  tabled shortly
before the parliamentary elections of 18 September 2005,  to
introduce in German written law a new remedy in respect of inac-
tion. According to the Government,  this remedy,  the creation of
which was felt to be necessary in the light of the Court’s judgment
in Kud³a, will ease the Federal Constitutional Court’s caseload in
that complaints about the length of proceedings will in future
have to be submitted to the court dealing with the case or,  if that
court refuses to take steps to expedite the proceedings,  to an
appellate court.

The Court considers in this connection that the Government,
in opting for a preventive remedy,  have taken the approach
most in keeping with the spirit of the protection system set up
by the Convention since the new remedy will deal with the root
cause of the length-of-proceedings problem and appears more
likely to offer litigants adequate protection than compensatory
remedies,  which merely allow action to be taken a posteriori
(see Scordino,  cited above,  § 183,  and Cocchiarella,  cited
above,  § 74).

139. The Court welcomes this initiative,  finding no reason to
conclude that it has been abandoned,  and encourages the speedy
enactment of a law containing the proposals set out in the bill in
question. It therefore considers it unnecessary to indicate any gen-
eral measures at national level that could be called for in the exe-
cution of this judgment (see Sejdovic v. Italy [GC],  no. 56581/00,
§§ 121-124,  ECHR 2006 ...).

B. Article 41 of the Convention
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expenses (telecommunications and correspondence with his
lawyers and the Regional Court,  travel and photocopying).

In respect of the proceedings before the Court he sought EUR
6, 208.20,  an amount corresponding to his lawyer’s fees,  his
lawyer’s expenses in connection with attending the hearing,  and
translation costs.

The applicant further claimed EUR 300 for the costs he had
incurred in attending the hearing before the Court and a lump sum
of EUR 150 for correspondence and sundry expenses.

147. The Government objected to the reimbursement of the
costs relating to the expert report,  which would have been
incurred in any event,  irrespective of the length of the proceed-
ings. They also submitted that the legal fees relating to the action
for damages against the State had been incurred not because of
the length of the proceedings but because the application for legal
aid in order to bring the action had been ill-founded.

148. With regard to the sums claimed in respect of the costs
of the proceedings in the domestic courts,  the Court considers
that they are justified with the exception of the sum claimed in
connection with the expert report,  which does not relate to the
violations it has found,  and the lump sums of EUR 2, 500 and
EUR 150,  which have not been substantiated. However,  seeing
that in length-of-proceedings cases the protracted examination of
a case beyond a “reasonable time” involves an increase in the
applicant’s costs (see Bouilly v. France,  no. 38952/97,  § 33,  7
December 1999,  and Maurer v. Austria,  no. 50110/99,  § 27,  17
January 2002),  it does not find it unreasonable to make an award
of EUR 250 under this head. It therefore awards a total of EUR
961.89 for the costs relating to the proceedings in Germany.

149. With regard to the costs incurred in the proceedings
before it,  the Court awards EUR 6, 208.20 less the sums already
received under this head in legal aid (EUR 2, 497.20),  making a
total of EUR 3, 711. It points out that the applicant’s travel
expenses for attending the hearing were covered by the award of
legal aid.

3. Default interest
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age alleged by the applicant,  who was in fact seeking to be treat-
ed as though the domestic courts had found in his favour and had
allowed his claims for compensation in full.

143. As regards non-pecuniary damage,  the Government sub-
mitted that the amount claimed by the applicant was excessive
and that the Court should adhere to its case-law on the subject.

144. The Court observes that the pecuniary damage alleged
was not caused either by the length of the proceedings in the
Regional Court or by the lack of an effective remedy in that
regard. In particular,  it cannot speculate as to what the outcome
of the proceedings would have been had they satisfied the
requirements of Article 6 § 1,  as to their length,  and Article 13
of the Convention (see Bayrak v. Germany, no. 27937/95,  § 38,
20 December 2001; Perote Pellon v. Spain, no. 45238/99,  §
58,  25 July 2002; and Storck v. Germany, no. 61603/00,  § 176,
ECHR 2005 V). It points out that the question whether the
Hanover Regional Court’s conclusions were well-founded is not
part of the subject matter of this application. Accordingly,  it con-
siders that no award can be made to the applicant under this
head.

145. With regard to non-pecuniary damage,  the Court con-
siders,  contrary to the Government,  that the finding of a viola-
tion of Article 6 § 1 and Article 13 of the Convention would not
constitute sufficient just satisfaction for the damage sustained by
the applicant. However,  it considers that the sum claimed is
excessive. Making its assessment on an equitable basis,  as
required by Article 41 of the Convention,  and having regard to
the nature of the Convention violations it has found,  the Court
awards the applicant EUR 10, 000 under this head.

2. Costs and expenses
146. The applicant sought EUR 3, 929.69 in respect of the

domestic proceedings,  comprising EUR 717.80 for the expert
report of 6 November 1997 (see paragraph 21 above); EUR
711.89 for legal fees incurred in bringing the action for damages
against the State; and a lump sum of EUR 2, 500 for sundry
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Ï î ä ã î ò î â è ò å ë ü í à ÿ   â ñ ò ð å ÷ à  

å â ð î ï å é ñ ê è õ   ê î í ñ ò è ò ó ö è î í í û õ   ñ ó ä î â

5-10ñåíòÿáðÿ 2006ã. â Âèëüíþñå ñîñòîÿëîñü ïîäãîòî-
âèòåëüíîå çàñåäàíèå ÕIV Êîíãðåññà Êîíôåðåíöèè åâðî-
ïåéñêèõ êîíñòèòóöèîííûõ ñóäîâ, â êîòîðîé ïðèíèìàëè
ó÷àñòèå ïðåäñòàâèòåëè 36 ñòðàí. 

Íîâûìè ÷ëåíàìè Êîíôåðåíöèè åâðîïåéñêèõ êîíñòèòó-
öèîííûõ ñóäîâ áûëè èçáðàíû Âåðõîâíûé Ñóä Äàíèè,
Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè ×åðíîãîðèÿ,Êîíñòèòó-
öèîííûé Ñóä Ðåñïóáëèêè Ñåðáèÿ. Êîíñòèòóöèîííîìó Ñó-
äó Ìàðîêêî áûë ïðåäîñòàâëåí ñòàòóñ íàáëþäàòåëÿ.

Êîíôåðåíöèÿ îòêëîíèëà ïðîñüáó Âåðõîâíîãî Ñóäà
Èçðàèëÿ è Âåðõîâíîãî Ñóäà Íèäåðëàíäîâ î ÷ëåíñòâå.

Ïîñëå äîëãèõ îáñóæäåíèé îòíîñèòåëüíî òåìû ÕIV
Êîíãðåññà Êîíôåðåíöèè åâðîïåéñêèõ êîíñòèòóöèîííûõ
ñóäîâ, áûëà óòâåðæäåíà ñëåäóþùàÿ òåìà: "Ïðîáëåìû
ëåãèñëàòèâíîé îìèññèè â êîíñòèòóöèîííîé þðèñïðó-
äåíöèè".

Äàííàÿ ïðîáëåìà áóäåò îáñóæäàòüñÿ íà îñíîâå íàöè-
îíàëüíûõ äîêëàäîâ íà Êîíãðåññå â íà÷àëå èþíÿ 2008
ãîäà.

Èíôîðìàöèè, ôàêòû, ñîîáùåíèÿ 
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150. The Court considers it appropriate that the default inter-
est should be based on the marginal lending rate of the European
Central Bank,  to which should be added three percentage points.

FOR THESE REASONS,  THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 13 of the
Convention;

2. Dismisses in consequence the Government’s preliminary
objection;

3. Holds that there has been a violation of Article 6 § 1 of the
Convention;

4. Holds
(a) that the respondent State is to pay the applicant,  within

three months,  the following amounts:
(i) EUR 10, 000 (ten thousand euros) in respect of non-
pecuniary damage;
(ii) EUR 4, 672.89 (four thousand six hundred and seven-
ty-two euros and eighty-nine cents) in respect of costs and
expenses;
(iii) any tax that may be chargeable on the above amounts;

(b) that from the expiry of the above-mentioned three months
until settlement simple interest shall be payable on the above
amounts at a rate equal to the marginal lending rate of the
European Central Bank during the default period plus three per-
centage points;

5. Dismisses the remainder of the applicant’s claim for just
satisfaction.
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